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El Tr/bUJJa/ Europeo de Derechos BUJJJaoos fue establecido en Estrasburgo por el Consejo de 
Estados Miembros Europeos en 1959 para tratar supuestas violaciones de la Convención Europea 
de 1950 sobre Derechos Humanos. 

, Perito Traductor e Intérprete deb mente autorizada por el H. Poder Judicial 
de la Federación según lista publicada en el Diario O al de la Federación del 01 de diciembre de 
2011, con número de registro , y por el . Tribunal Superior de Justicia del Distrito 
Federal, según Lista publicada en el Boletín Judlcla el 13 de julio de 2011, por el presente bago 
constar que la anterior traducción del Idioma lng del documento denominado "RESOLUTION" 
tomado de la página de Internet 

que consta de 07 páginas es, a mi leal saber y ente er, fiel y completa. 
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Grand Chamber judgm 

v. Germany (applicatio 105) 

439 
01.06.2010 

POLICE THREAT TO USE VIOLENCE AGAINS CHILD ABDUCTION SUSPECT 
AMOUNTED TO ILL-TREATMENT BUT DIO NOT ECT HIS RIGHT TOA FAIR TRIAL 

Vio/ation of Article 3 (prohibition of t u and inhuman treatment) 
No violation of ~rticle 6 ight to a fa ir tria/) 

of the European Conventio on Human Rights 

Principal facts 

cant, 1, is a German nati nal who was born in 1975. He is currently 
Schwalmstadt (Germany). 

::J~P,rnrlr,.,rnl'>rl his complaint that he was t eatened with ill-treatment by the police in 
wtlll'nn::tk·"' him confess to the whereabouts of J., the youngest son of a well-known 

family in Frankfurt am Main, and that th ensuing tria! against him was not fair. In 
3, Mr 1 was sentenced to life impris nment for the abduction and murder: of J. 

~fiEillilllir.~Jpnd that his guilt was of a particular ravity, meaning that the re'mainder of his 
ll'MialiiiESE~JQ..c:e cannot be suspended on probatio after 15 years of detention. 

Id, aged 11, had got to know the applican a law student at the time, through his 
sister. On 27 September 2002, the applicant lured J. into his flat by pretending that J.'s sister 
had left a jacket there. He then suffocated the child. 

Subsequently, the applicant depositad a ransom de and at J.'s parents' home, requiring 
them to pay one million euros (EUR) to see their eh d again. He abandonad J.'s corpse 
under the jetty of a pond one hour's drive away from rankfurt. On 30 September 2002 at 
around 1 a.m., Mr _ collected the ransom at a t m station. He was placed under 
police surveillance and was arrested severa! hours later. 

On 1 October 2002 one of the police officers responsible for questioning Mr , on the 
instructions of the Deputy Chief of Frankfurt Police, warned the applicant that he would face 
considerable suffering if he persisted in refusing to disclose the child's whereabouts. They 
considerad that threat necessary as they assumed J.'s life to be in great danger from lack of 
food and the cold. As a result of those threats, the applicant disclosed where he had hidden 
the child's body. Following that confession, the police drove to the pond together with the 

1 
Grand Chamber judgments are final (Article 44 of the Convention). 
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applicant and secured further evidence, notably the tyre tracks of the applicant's car at the 
pond and the corpse. 

' At the outset of the criminal proceedings against the applicant, the Frankfurt am Main 
Regional Court decided that all his confessions made throughout the investigation could not 
be used as evidence at trial as they had been obtained under duress, in breach of Article 
136a of the Cede of Criminal Procedure and Article 3 of the European Convention. However, 
the court did allow the use in the criminal proceedings of evidence obtained as a result of the 
statements extractad from the applicant under duress. 

' 

' 

On 28 July 2003, the applicant was found guilty of abductio a d murder and was sentenced 
to life imprisonment. Despite the fact that he had been inf d at the beginning of the trial 
of his right to remain silent and that all his earlier stateme s ould not be used as evidence 
against him, the applicant nevertheless again confessed t a he had kidnapped and killed J. 
The court's findings of fact concerning the crime were es e tially based on that confession. 
They were also supported by the evidence secured a result of the first extractad 
confession, namely the autopsy report and the tyre r cks at the pond, and by other 
evidence obtained as a result of the applicant being b erved after he had collected the 
ransom money. 

The applicant lodged an appeal on points of law whic 
of Justice in May 2004. He subsequently lodged a co 
Court, which refused to examine it by decision of .14 
the regional court's finding, however, that threateni 
extracta confession constituted a prohibited method 
violated Article 3 of the Convention. 

as dismissed by the Federal Court 
plaint with the Federal Constitutional 
ecember 2004. That court confirmad 
the applicant with pain in order to 

interrogation under domestic law and 

In December 2004 the two police officers involv d in threatening the applicant were 
d of coercion and incitement to coercion wh e on duty and were given suspended 

and 90 daily payments of EUR 60 and EU 120, respectively. 
~\, ~ t 

bfr. 2005 the applicant applied to the regi al court for legal a id in order to bring 
o . . it . proceedings against the Land of He se to obtain compensation for being 
t!JM l. ~d b the investigative methods of the polic . The court dismissed the application, 
a~ · .... Febru 2007, the court of appeal dismiss d the applicant's appéa[ against this 
d~c.isio~ · in particular that the applicant woul face difficulties establ~ing a causal 
li~oE ~~ e threats of torture and the all ged mental damage necessitating PDTJ· . ' reatment. On 19 January 2008, the Fe eral Constitutional Court quashed the 
e 'A peal's decision and remitted the case. lt und in particular that the refusal to 
grant the applicant legal aid had violated the princip of equal access to court and that 
whether the violation of his human dignity necessita d the payment of damages was a 
difficult legal question, which should not be determ ed in an application for legal-aid 
proceedings. The remitted proceedings are still pending efore the regional court. 

Complaints, procedure and composition of the Court 

The applicant complained that he had been subjected to torture when questioned by the 
police, in violation of Article 3. Relying on Article 6, he further submitted that his right to a fair 
trial had been violated in particular by the use of evidence secured as a result of his 
confession obtained under duress. 

The application was lodged with the European Court of Human Rights on 15 June 2005. The 
parents of J., and the Redress Trust, an international non-governmental organisation, were 
granted leave to intervene in the proceedings as third parties. 
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In a judgment of 30 June 2008, the Court held, by six votes to one, that the applicant could 
no longer claim to be the victim of a violation of Article 3 of the Convention and that there 
had been no violation of Article 6 of the Convention. 

On 1 December 2008, the case was referred to the Grand Chamber at the applicant's 
request. On 18 March 2009, a hearing was held in public in the Human Rights Building in 
Strasbourg. 

Judgment was given by the Grand Chamber of 17 judges, co posed as follows: 

(France), President, 
• (Greece), 
he United Kingdom), 

(Belgium), 
:Andorra), 

(Russia), 
(Bosnia and Herzegovina) 
(Germany), 
···- (Norway), 
(Lithuania), 

,~;akia), 

(Latvia), 
lCyprus), 
1 (Spain), 

(Albania), 
"--'-1d), 

(Monte negro), judges, 

h, Registrar. 

• 
litatms-.~ltary to Article 3 

Cl.lUS~ ~ ~\)t. 

lf.~ established by the German courts that a olice officer, acting on the instructions 
ó11fie1Teputy Chief of Frankfurt Police, had threaten the applicant with being subjected to 
intolerable pain in order to make him disclose J.'s wh reabouts. The Court considerad that 
these immediate threats of deliberate and imminent 1-treatment had to have caused the 
applicant considerable fear and mental suffering. lt o served that, as established by the 
domestic courts, the deputy police chief had ordered his subordinates on severa! occasions 
to use force against the applicant, his order could erefore not be regarded as a 
spontaneous act, but had been calculated in a deliberate manner. 

The Court accepted that the police officers had been motivated by the attempt to save a 
child's life. However, the prohibition on ill-treatment applied irrespective of the conduct of the 
victim or the motivation of the authorities; it allowed no exception, not even where the life of 
an individual was at risk. The Court considerad that in the present case the immediate 
threats against the applicant for the purpose of extracting information from him were 
sufficiently serious to be qualified as inhuman treatment falling within the scope of Article 3. 
Having regard to its case-law and to the views taken by other international human rights 
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monitoring bodies, it found, however, that the method of interrogation to which the applicant 
had been subjected had not reached the level of cruelty to attain the threshold of torture. 

"' The applicant's victim status 

' 

' 

The Court was satisfied that the domestic courts, both in the criminal proceedings against 
the applicant and against the police officers, had acknowledged expressly and in an 
unequivocal manner that the applicant's interrogation had violated Article 3. 

lt observad, however, that the police officers, having b found guilty of coercion and 
incitement to coercion, respectively, had been sente d only to very modest and 
suspended fines. The domestic courts had taken into e 1deration a number of mitigating 
circumstances, in particular the fact that the officers h imed to savE 's life. While the 
Court accepted that the present case was not compara to cases concerning arbitrary acts 
of brutality by State agents, it nevertheless consider that the punishment of the police 
officers did not have the necessary deterrent effect i rder to prevent further Convention 
violations of this kind. Moreover, the fact that one o he police officers had subsequently 
been appointed chief of a police agency raised serio doubts as to whether the authorities' 
reaction reflectad adequately the seriousness involve in a breach of Article 3. 

As regards compensation to remedy the Conven on violation, the Court noted that the 
applicant's request for legal aid to bring liability pr eedings, following a remittal, had been 
pending for more than three years and that no de · ion had yet been taken on the merits of 
his compensation claim. The domestic courts' f 1 re to decide on the merits of the claim 
raised serious doubts as to the effectiveness of t e fficial liability proceedings. 

In the light of these findings, the Court considerad 
/!'~ applicant sufficient redress for his treatment in 
-;-~0 
¡: · rt concluded, by eleven votes to six, th 
' violation of Article 3 and that Germany 

hat the German authorities did not afford 
reach of Article 3. 

the applicant could still claim to be the 
d violated Article 3. 

The Court found that the effective protection of in ividuals from the use of investigation 
methods in breach of Article 3 may require, as a rule the exclusion from use at trial of real 
evidence obtained as a result of a breach of that Art le. lt considerad that this protection 
and a criminal trial's fairness were only at stake howev r if the evidence obtained in breach 
of Article 3 had an impact on the defendant's conviction 

In the present case, it was the applicant's new confession at the trial - after having been 
informad that all his earlier statements could not be used as evidence against him - which 
formed the basis for his conviction and his sentence. The evidence in dispute had therefore 
not been necessary to prove him guilty or determine his sentence. 

As regards the question whether the breach of Article 3 in the investigation proceedings had 
a bearing on the applicant's confession during the trial, the Court observad that he had 
stressed in his statements at the trial that he was confessing freely out of remorse and in 
order to take responsibility for his offence, despite the threats uttered against him by the 
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police. The Court therefore had no reason to assume that the applicant would not have 
confessed if the courts had decided at the outset to exclude the disputed evidence. 

C., In the light of these considerations, the Court found that, in the particular circumstances of 
the case, the failure of the domestic courts to exclude the impugned evidence, secured 
following a statement extracted by means of inhuman treatment, had not had a bearing on 
the applicant's conviction and sentence. As the applicant's defence rights had been 
respected, his trial as a whole had to be considered to have been fair. 

' 

' 

The Court concluded, by eleven votes to six, that there had een no violation of Article 6. 

Article 41 Oust satisfaction) 

The applicant did not claim any award for pecuniary or -pecuniary damage, but stressed 
that the objective of his application was to obtain a retri . As there had been no violation of 
Article 6, the Court considered that there was no basis r the applicant to request a retrial or 
the reopening of the case before the domestic courts. 

Seoarate opinions 

expressed a partly concurring opinion; 
and Power expressed a partly dissenting 

opinion;. expressed a partly diss nting opinion, · · · · · · - ··· · · 
The separate o inions are annexed to the judgment. 

l ·udgment is available in English and French. 
f&e Registry. lt does not bind the Court. Furth 
l1 website (www.echr.coe.int). 

r:tli 

is press release is a document produced 
information about the Court is available 

. ~ss 1tntacts 

The European Court of Human Rights was set up ·n Strasbourg by the Council of Europe 
Member States in 1959 to deal with alleged violation of the 1950 European Convention on 
Human Rights. 
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CASE OF~ v. 

(Application no. 22 

JUDGMEN 

This version was rectified o 3 ]une 2010 
under Rule 81 ofthe Rule ofCourt. 

1 June 2010 

This judgment is final but may be subject to editorial revision. 
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v.GERMANY 

In the case of v. Germany, 
The European Court of Human Rights, sitting as a Grand Chamber 

composed of: 

· ·· - - ·· · · · judges, 

and Registrar, 
, Having deliberated in private on 18 March 2 09 and on 24 March 2010, 
~~. Delive~s the following judgment, wh h was adopted on the 
~ t-mentwned date: 

~ .~. ~~ 
";~~-' ~~-ROCEDURE .· 
• : •. .f. 

\ 

lL'~he case originated in an application ( o. /05) agajl\st the 
51:~it Republic ofGermany lodged with the Co rt under Article.34 o(,the 
~-SAJtonvention for the Protection of Human Rights a d Fundamental Freedoms 

("the Convention") by a national, M _ ("the 
applicant"), on 15 June 2005. The applicant was gra ted legal aid. 

2. The applicant alleged that the treatment t which he had been 
subjected during police interrogation concerning the hereabouts of a boy, 
J., on 1 October 2002 constituted torture prohibite by Article 3 of the 
Convention. He claimed that he remained a victim of this violation. He 
further alleged that his right to a fair tria! as guaranteed by Article 6 of the 
Convention, comprising a right to defend himself effectively and a right not 
to incriminate himself, had been violated in that evidence which had been 
obtained in violation of Article 3 had been admitted at his criminal trial. 

3. The application was allocated to the Third Section and, subsequently, 
to the Fifth Section of the Court (Rule 52 § 1 of the Rules of Court). By a 
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decision of 1 O Apri1 2007 it was declared part1y admissible by a Chamber of 
the latter Section, composed of the following judges: Peer Lorenzen, 
Presiden!, Snejana Botoucharova, Volodymyr Butkevych, Margarita 
Tsatsa-Nikolovska, Rait Maruste, Javier Borrego Borrego, Renate Jaeger, 
and also of Claudia Westerdiek, Section Registrar. 

4. On 30 June 2008 a Chamber of the Fifth S ti n, composed of the 
following judges: Peer Lorenzen, Presiden!, it aruste, Volodymyr 
Butkevych, Renate Jaeger, Isabelle Berro-L evr , Mirjana Lazarova 
Trajkovska, Zdravka Kalaydjieva, and also of au ia Westerdiek, Section 
Registrar, delivered its judgment. The Chambe de ided, unanimously, that 
it was not necessary to rule on the Govemm t's reliminary objection of 
non-exhaustion of domestic remedies. It held by six votes to one, that the 
applicant could no longer claim to be the vi im of a violation of Article 3 
of the Convention. It further held, by six vot t one, that there had be en no 
violation of Article 6 of the Convention. 

5. By submissions dated 19 Septembe 
Registry on 26 September "'2008, the appl' t requested that the case be 
referred to the Grand Chamber under A i le 43 of the Convention and 
Rule 73 of the Rules of Court, maintainin is claim that there had been a 
violation of both Article 3 and A icle 6 of the Convention. 
On 1 December 2008 the Panel of the Gra Chamber accepted that request. 

6. The composition of the Grand Cha er was determined according to 
the provisions of Article 27 §§ 2 and 3oft e Convention and Rule 24 ofthe 

,, ,A Rules ofCourt . 
. ~. ,..,_'~~ 7. The applicant and the Govemment each filed a memorial on the 
ti:~' iterits and replied in writing to each ther's memorials. In addition, 
~~.~~ Jird-. oartv comments were received from Mr . . . . and 
f~ ~r~ _ .· the parents of , ho had been given leav~ by the 
~~Presi9ent of the Fifth Section to interv ne in the written procedure 
¡~ ._. · e 36 § 2 of the Convention and ule 44 § 2) and .who' were 
tLA · . nted by Mr · and Ms · · · · · , lawyers practising in 
115r~':'~ ' furt am Main. Additional third-party su missions were received from 
~RAWif:he Redress Trust, a London-based i temational human rights 

non-govemmental organisation, which had een granted leave by the 
President to intervene in the written procedu e (Article 36 § 2 of the 
Convention and Rule 44 §§ 2 and 3) and ich was represented by 
Ms C. Director, and Mr The parties replied to 
those submissions (Rule 44 § 5). \ 

8. A hearing took place in public in the Human Rights Building, 
Strasbourg, on 18 March 2009 (Rule 59 § 3). 
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There appeared before the Court: 

Agent, 

Counsel, 

Advisers; 

Counsel, 

Advisers, 

Assistants. 

The Court received oral submisbi ns from Mr 
Mr as well as their replies to qu~ ions put to them. 

and 

·-i·~~% 
-~~~1'" ·~HE FACTS 
t;' ~íf 
f;, ,f[J \ 
M~ '\ 
-·/ I. T!1E CIRCUMSTANCES OF THE CA E 
¡ 4. 
-w.~-1 

hAFIDI ·~. The applicant was bom OUA ~-¡ 
=U6R~~walmstadt prison, Germany. 
IIEAASAU 

is currently detaírted in 

A. The kidnapping of J. and the police i vestigation 

10. J. was the youngest son of a banking f: ily in Frankfurt am Main. 
He got to know the applicant, a law student, as an cquaintance of his sister. 

11. On 27 September 2002 the applicant lured J., aged eleven, into his 
flat in Frankfurt am Main by pretending that the child's sister had left a 
jacket there. He then killed the hoy by suffocating him. 

12. Subsequently, the applicant deposited a ransom note at J.'s parents' 
place of residen ce stating that J. had been kidnapped and demanding 

euros. The note further stated that if the kidnappers received the 
ransom and managed to leave the country, then the child's parents would see 
their son again. The applicant then drove to a pond located on a private 
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property near Birstein, approximately one hour's drive from Frankfurt, and 
hid J.'s corpse under ajetty. 

13. On 30 September 2002 around 1 a.m. the applicant picked up the 
ransom at a tram station. From then on he was under police surveillance. 
He lodged part of the ransom money into his b · accounts and hid the 
remainder of the money in his flat. That afte oon, he was arrested at 
Frankfurt am Main airport with the poli ce pi i g him. face down on the 
gro un d. 

14. After having been examined by a doc at the airport's hospital on 
account of shock and skin lesions, the applic t was taken to the Frankfurt 
am Main Police Headquarters. He was info d by detective officer M. that 
he was suspected of having kidnapped J. an as instructed about his rights 
as a defendant, notably the right to remai ilent and to consult a lawyer. 
He was then questioned by M. with a v · to finding J. Meanwhile, the 
police, having searched the applicant's fla found half of the ransom money 
and a note conceming the planning of t e crime. The applicant intimated 
that the child was being held by anothe kidnapper. At 11.30 p.m. he was 
allowed to consult a lawyer, Z., fo thirty minutes at his request. 
He subsequently indicated that F.R. an M.R. the boy and 

him in a hut by a lake. 
~Q; 15. Early in the moming of 1 Octo er 2002, before M. carne to work, 

~
,_ ~r (D.), Deputy Chief of th Frankfurt police, ordered another 
· ~ ifficer, Mr (E.), to threate the applicant with considerable 
~ Jh~sical pain, and, ifnecessary, to subje t him to such pain in order to make 
~~int,reveal the boy's whereabouts. D.'s s bordinate heads of department had 
~ P.r~l\?.usly and repeatedly opposed suc a measure (see also paragraph 47 
l ,~· · ). Detective officer E. thereup threatened the applicant with 
LA. 

01 
~ • tion to considerable pain at the ha s of a person specially trained for 

!:,;,~ purposes if he did not disclose the hild's whereabouts. According to 
¡¡iiiilie applicant, the officer further threatene to lock him into a cell with two 

huge black men who would sexually abu e him. The officer also hit him 
severa! times on the chest with his hand nd shook him so that, on one 
occasion, his head hit the wall. The Gove ent disputed that the applicant 
had been threatened with sexual abuse or ad been physically assaulted 
during the questioning. 

16. For fear of being exposed to the meas res he was threatened with, 
the applicant disclosed the whereabouts of . 's body sorne ten minutes 
thereafter. 

17. The applicant was then driven with M. and numerous other poli ce 
officers to Birstein. He had refused to go with detective officer E. 
The police waited for a video camera to be brought to the scene. Then, the 
applicant, on the communicated order of the poli ce officer in command and 
whilst being filmed, pointed out the precise location of the body. The police 
found J. 's corpse under the jetty at the pond near Birstein as indicated by the 
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applicant. The applicant claimed that he had been obliged to walk without 
shoes through woods to where he had left the corpse and, on the orders of 
the police, he had had to point out its precise location. The Government 
disputed that the applicant had had to walk without shoes. 

18. Upon forensic examination of the scene the police discovered tyre 
tracks left by the applicant's car near the nd near Birstein. Under 
questioning by detective officer M. on the re joumey from Birstein the 
applicant confessed to having kidnapped and ·¡ ed J. He was then taken by 
the police to various other locations indica d y him where they secured 
J.'s school exercise books, a backpack, J.'s o es anda typewriter used for 
the blackmailletter in containers. An auto s carried out on J.'s corpse on 
2 October 2002 confirmed that J. had died f uffocation. 

19. Having retumed to the police t tion, the applicant was then 
permitted to consult his lawyer En., who ad been instructed to act on his 
behalf by his mother and who had tried, · vain, to contact and advise the 
applicant earlier that moming. 

20. In a note for the police file dated October 2002, the deputy chief of 
the Frankfurt police, D., stated that he elieved that that moming J.'s life 
had been in great danger, if he was sti alive at all, given.his lack of food 
and the temperature outside. In ord to save the child's life, he had 
therefore ordered the applicant to be t reatened by police officer E. with 
considerable pain which would not lea any injurie~. He confirmed that the 
treatment itself was to be carried out u er medical supervision. D. further 

A-!-.<7 dmitte4 that he had ordered another poi ce officer to dbtain a "truth serum" 
te-.~; e administered to the applicant. Acc rding to the note, the threat to the 
~~"' icant was exclusively aimed at s ving the child's life rather than 

~ng the criminal proceedings e ceming the kidnapping. As the 
ilmt had disclosed the whereab uts of J.'s body, havi~g been 
~hed with pain, no measures had in act been carried out. 

'11.¡' medical certificate issued by a olice doctor on 4 October 2002 
d that the applicant hada haemat ma (7 cm x 5 cm) below his left· 

one, skin lesions and blood scabs his left arm and his knees and 
ellir~gs on his feet. A further medica! e rtificate dated 7 October 2002 

noted that following an examination of th . applicant on 2 October 2002, 
two haematomas on the applicant's left che of a diameter of sorne 5 cm 
and 4 cm were confirmed, together with su rficial skin lesions or blood 
scabs on his left arm, his knees and his right g and closed blisters on his 
feet. According to the certificate, these discree traces of injuries indicated 
that the injuries had been caused a few days before the examination. 
The precise cause ofthe injuries could not be diagnosed. 

22. During subsequent questioning by the police on 4 October 2002, by 
a public prosecutor on 4, 14 and 17 October 2002, and by a district court 
judge on 30 January 2003 the applicant confirmed the confession he had 
made on 1 October 2002. 
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23. In January 2003 the Frankfurt am Main Public Prosecutor's Office 
opened criminal investigation proceedings against the deputy chief of the 
Frankfurt police, D., and detective officer E. on the basis of the applicant's 
allegations of having be en threatened on 1 October 2002. 

B. The criminal proceedings against the pplicant 

1. Proceedings in the Frankfurt am M in egional Court 
1 
1 

(a) The preliminary applications e nce/ning the prohibition of the 
proceedings and the inadmissibility f evidence 

24. On 9 April 2003, the first d f the hearing, the applicant, 
represented by counser, made a prelimi a application for the proceedings 
to be discontinued. The basis of his cla· was that during interrogation and 
prior to confessing he had been threate by detective officer E. with being 
subjected to severe pain and sexual ab e. He argued that this treatment had 
been in breach of Article 136a of t Code of Criminal Procedure (see 
paragraph 61 below) and Article 3 the Convention and warranted the 
discontinuation of the proceedings a · st him. 

25. The applicant also lodged altemative preliminary application 

11,__" seeking a declaration that owing to th continuous effect (Fortwirkung) of 
~-~''·1~e threat of violence against him on October 2002, all statements which 
~.;~~ . .,.had made to the investigation autho ities should not be relied upon in the 
~·~~ ~inal proceedings. Moreover, the a plicant sought a declaration that on 
[~ount of the violation of Article 136 of the Code of Criminal Procedure, 
tt~.Jf!e use in the criminal proceedings o all items of evidence, such as the 
~ ( child's · corpse, which had become kn n to the investigation authorities 
e t.a.Fiiiiiilii'íMe of the confession extracted - t e so-called "fruit of the pqisonous 
&r~aAO~·~was prohibited ("Fernwirkung"). ' 
~~6. In response to the first prelimin ry application the Frankfurt am 

Main Regional Court on 9 April 2003 dis issed the applicant's application 
for the discontinuation of the criminal pro eedings. The court noted that in 
the applicant's submission, detective of cer E. had threatened that a 
specialist was on his way to the police stat n by helicopter who, without 
leaving any traces, would inflict on him into rabie pain the likes of which 
he had never before experienced, if he conti ed to refuse to disclose J.'s 
whereabouts. To underpin the threat, E. had imitated the sound of the 
rotating blades of a helicopter. E. had further th eatened that the applicant 
would be locked up in a cell with two big ' ' who would anally 
assault him. He would wish that he had never been bom. The court found as 
a fact that the applicant had been threatened with the infliction of 
considerable pain if he refused to disclose the victim's whereabouts. 
However, the court did not find it established that the applicant had also 
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been threatened with sexual abuse or had been otherwise influenced. 
The threat to inflict pain upon the applicant had been illegal pursuant to 
Article 136a of the Code of Criminal Procedure, and also pursuant to 
Article 1 and Article 104 § 1 ofthe Basic Law (see paragraphs 59-60 below) 
and in violation of Article 3 of the Convention. 

27. However, notwithstanding this br ,. h of the applicant's 
constitutional rights the court found that the e inal proceedings were not, 
in consequence, barred and could proceed. t found that the use of the 
investigation methods in question, though r hibited in law, had not so 
restricted the rights of the defence that the ·minal proceedings could not 
be pursued. In view of the seriousness of t charges against the applicant 
on the one hand, and the severity of e unlawful conduct during 
investigation on the other, there had no een such an exceptional and 
intolerable violation of the rule of law to bar the continuation of the 
criminal proceedings. 

28. In response to the applicant's s ond preliminary application the 
Frankfurt am Main Regional Court found that in accordance with 
Article 136a § 3 of the Code of Crim al Procedure, all confessions and 
statements hitherto made by the ap cant before the police, a public 
prosecutor and a district court judge re inadmissible as evidence in the 
criminal proceedings because they w re obtained through the use of 
prohibited methods of interrogation. 

I>SAQ- 29. The court found that on 1 Octob 2002 detective officer E. had used 
=-:;;.~ ~rohibited methods of interrogation wit in the meaning of Article 136a § 1 
~· ~the Code by threatening the applican with intolerable pain·if he did not 
~, i$rlose the child's whereabouts. The efore, any statements which the 
."""¡;. . ;íi~li~nt had made as a consequenc of this forbidden investigative 

t; · .ifr~as were inadmissible as evide e. This exclusion of evidence 
r.~(Bewe erwertungsverbot) did not onl comprise the statement.s made 
"- oe l~ el y after the unlawful threat. t covered all further statements 
o~us1JM--.,M.~ applicant had made to the inves igation authorities since that date 
~~~~~ew of the continuous effect of the viol tion of Article 136a of the Code. 

30. The procedural irregularity caused the use of a prohibited method 
of investigation could only have been rem died if the applicant had been 
informed before his subsequent questioning at his earlier statements made 
as a consequence of the threat of subjection to pain could not be used as 
evidence against him. However, the applica t had only been instructed 
about his right not to testify, without havin been informed about the 
inadmissibility of the evidence that had been irn roperly obtained. He had 
therefore not been given the necessary "qualified · struction" (qualifizierte 
Belehrung) before making further statements. 

31. However, the court limited the inadmissible evidence to the 
aforesaid statements. It went on to dismiss the applicant's application for a 
declaration that on account of the prohibited investigation methods, the use 
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in the criminal proceedings of all items of evidence, such as the child's 
corpse, which had become known to the investigation authorities as a 
consequence of the statements extracted from the applicant ought to be 
excluded from trial ("Fernwirkung"). The court nd: 

" ... there is no long-range effect of the breach o Article 136a of the Code of 
Criminal Procedure meaning that the items of evid n e which ha ve beco me known as 
a result ofthe statement may likewise not be use [ evidence). The Chamber agrees 
in this respect with the conciliatory view (Mitt inung) taken by scholars and in 
court rulings ... according to which a balan i [of interests] in the particular 
circurnstances of the case had to be carried o t taking into account, in particular, 
whether there had been a flagrant violation oft e egal order, notably ofprovisions on 
fundamental rights, and according to which th riousness of the offence investigated 
also had to be considered. Balancing the verity of the interference with the 
defendant's fundamental rights - in the prese case the threat of physical violence -
and the seriousness of the offence he w charged with and which had to be 
investigated - the completed murder of a ild - makes the exclusion of evidence 
which has bccome known as a result of th defendant's statement - in particular the 
discovery ofthe dead child and the results o the autopsy- appear disproportionate." 

(b) The Regional Court's judgment 

32. Following the above ruling on the applicant's preliminary 
applications made on the opening ay of the trial, the proceedings 
continued. The next day, in his state ent on the charges, the applicant 

~. admitted having killed J., but stated tha he had not initially intended todo 
~~so. His defence counsel submitted that y confessing, the applicant wanted 

··· ~ take responsibility for his offence notwithstanding the interrogation 
· Stethods used on 1 October 2002. As th trial proceeded, all·further ítems of 

1 ~~yi?.ence foun~ as a consequence of th applicant's original statem~nt and 
1 t~ V¡h'it;h the apphcant sought to ha ve ex el ded were adduced. At the el ose of 
) ~ {~.lt · ··al on 28 July 2003 the applicant dmitted that he had also intended 
1 LA ~ the outset to kill the child. He descr bed his second confession as "the 

I
!:AoE way to accept his deep guilt" andas he "greatest possible apology for 
¡v.s* the murder of the child". 

33. On 28 July 2003 the Frankfurt am aín Regional Court convicted 
the applicant, inter afia, of murder and ki apping with extortion causing 
the death of the victim. It sentenced him to 1 e imprisonment and declared 
that his guilt was ofparticular gravity, warranf g a maximum sentence (see 
paragraph 63 below). 

34. The court found that at the hearing the applicant had been instructed 
anew about his right to remain silent and about the fact that none of his 
earlier statements could be used as evidence against him and had thereby 
been given the necessary qualified instruction. However, the applicant had, 
following the qualified instruction, confessed that he had kidnapped and 
killed J. His statements at the trial conceming the planning of his offence 
formed the essential, if not the only, basis for the court's findings of fact. 

61~ 





' 

' 

' 

v. GERMANY 9 

They were corroborated by the testimony of J.'s sister, the blackmail letter 
and the note conceming the planning of the crime found in the applicant's 
flat. The findings of fact conceming the execution of the crime were 
exclusively based on the applicant's confession at the trial. Further items of 
evidence showed that he had told the truth also in this respect. These 
included the findings of the autopsy as to the cause of the child's death, the 
tyre tracks left by the applicant's car near the pond where the child's corpse 
had been found, and the discovery of mon from the ransom which had 
been found in his flat or paid into his accou ts 

35. In assessing the gravity of the ap ic nt's guilt, the court observed 
that he had killed his eleven-year-old ~ cf and demanded million 
euros in ransom in order to preserve hi lf-created image of a rich and 
successful young lawyer. It did not shar t e views expressed by the Public 
Prosecutor's Office and the private acce s ry prosecutors that the applicant's 
confession "was worth nothing" as the plicant had only confessed to what 
had in any event already been prov . The fact that the applicant had 
volunteered a full confession at th trial, even though all his earlier 
confessions could not be used as evi ence pursuant to Article 136a § 3 of 
the Code of Criminal Procedure, w a mitigating factor. However, even 
without his confession, the applic t would have been found guilty of 
kidnapping with extortion causing th death of the victim. The applicant had 
been kept under police surveillance a ter he had collected the ransom, which 
had later been found in his flat or pai into his accounts. Furthermore, it was 

~~· pro ved by the autopsy on J .'s corpse that the boy had be en suffocated, and 
i().\ tyre tracks left by the applicant's ca had been detected at the place where 
~1- ~I!J. '.s body had been found. . . . . , . . 
!..:§: ,, .. 36. The court further observed tha m quest10nmg the apphcant, methods 
~ of ·\pterrogation prohibited under A icle 136a of the Code of· Criminal f·f P!?écdure had been employed. Wheth r and to what extent detective- oJ~cer 
ít.&.~~ the deputy chiefofthe Frankfu p~lice,.D., wer~ ~ilty.ofan.off~nce 
úsT,.,~~,OE't>~ause of these threats had to be dete med m the cnmmal mvestigations 
~~~ép pending against them. However, their allegedly illegal acts did not 

mitigate the applicant's own guilt. e misconduct of police officers, 
belonging to the executive power, cou d not prevent the judiciary from 
assessing findings of fact in accordance · th the law. 

2. Proceedings in the Federal Court o Justice 

3 7. On the da y following the conviction, e applicant lodged an appeal 
on points of law with the Federal Court of Justice. He complained that the 
Regional Court, in its decision of 9 April 2003, had refused his preliminary 
application to discontinue the criminal proceedings against him. It had 
further refused to declare that the use in the criminal proceedings of all 
other items of evidence, such as the child's corpse, which had become 
known to the investigation authorities because of the statements unlawfully 
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extracted was prohibited. The applicant included a full copy of these 
applications of 9 April 2003, including the grounds given for them. 
He further included a copy of the Regional Court's decision of 9 April 2003 
dismissing his application for the proceedings to be discontinued and argued 
in respect of the police's threats of torture against him that, developing the 
case-law of the Federal Court of Justice, suc conduct "leapt beyond" the 
exclusion of evidence and led to an impedí t to the proceedings ("dass 
ein derartiges Verhalten das Verwertun rbot 'überspringt' und ein 
Verfahrenshindernis begründet"). 

38. In his observations dated 9 M h 2004 the Federal Public 
Prosecutor objected that the applicant' peal on points of law was 
manifestly ill-founded. He argued that use of prohibited methods of 
interrogation did not lead to an impedí nt to the criminal proceedings. 
Article 136a of the Code of Criminal Pr e dure expressly provided that the 
use of any of the prohibited methods en rated entailed only the exclusion 
of evidence. The applicant had not co ined of a breach of Article 136a 
§ 3 of the Code of Criminal Procedur . In any event, there would be no 
grounds for such a complaint as the egional Court had only used the 
applicant's confession at the trial, w h he had made after having been 
informed that his previous statements d not been admitted as evidence. 

39. On 21 May 2004 the Federal C urt of Justice, without giving further 
reasons, dismissed the applicant's appe 1 on points.oflaw as ill-founded. 

~~'· " 3. Proceedings in the Federal Co stitutional Court 

tai 40. On 23 June 2004 the applicant lodged a complaint with. the Federal 
~,;;;. ~tttnstitutional Court. Summarising th facts underlying the· 9ase and the 
~·{~ent of the impugned decisions, he omplained under Article 1· § 1 and 
~J':~~f~le 104 § 1, se~ond sentence, o~ th Basic Law ~bout the way in which 
r ' ·h · d been questwned by the pohce n the mommg of 1 October 2002. 
LJl, ~D ed that he had been threatened ith being subjected to torture and 
~Aoe · t1al abuse if he did not disclose the child's whereabouts. In the 
~SAIII ciroomstances of the case, this treatmen amounted to torture within the 

meaning of Article 3 of the Convention an infringed Article 104 § 1 of the 
Basic Law. It also violated his absolute 'ght to human dignity under 
Article 1 of the Basic Law, which lay at e heart of the provisions in 
question. These unjustifiab1e human-rights vi ations ought to have been a 
bar to the criminal proceedings for murder and prohibition on using the 
evidence obtained as a consequence of the confession extracted from him by 
means of prohibited measures. 

41. On 14 December 2004 the Federal Constitutional Court, sitting as a 
panel of three judges, held that the applicant's constitutional complaint was 
inadmissible. 

42. Firstly, in so far as the applicant complained of the failure of the 
criminal courts to discontinue the proceedings against him, the court found 
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that he had not sufficiently substantiated his complaint. It observed that the 
Regional Court had already stated that the police's threat to inflict pain on 
the applicant had violated Article 136a of the Code of Criminal Procedure 
and Article 3 of the Convention and that the applicant's rights under 
Article 1 § 1 and Article 104 § 1, second sen ten ce, of the Basic Law had 
been disregarded. 

43. However, the violation of fundamental · hts outside the trial did not 
necessarily warrant the conclusion that the ju ent delivered by a criminal 
court, which was based on the findings d during the trial, breached 
constitutionallaw. In the present case, the e nal courts had found that the 
methods of investigation used by the poli e ad been prohibited, but had 
differed from the applicant as to the lega e nsequences that flowed from 
that finding. They had taken the view that statements obtained as a result 
of the measures in question could not be ed but that there was no bar to 
the specific criminal proceedings being p ued. 

44. According to the Federal Consti 'onal Court, the procedural flaw 
of having used prohibited investigatio measures could be regarded as 
having been remedied by the criminal urts, because they had prohibited 
the admission of the statements obtai thereby. Such a prohibition was 
prescribed by Article 136a § 3 of the C of Criminal Procedure in order to 
compensate for a prior infringement of e rights of the person concemed. 
However, the circumstances in which s bstantial procedural irregularities 
might entail a bar to criminal proceed ngs were not laid down in law. 

~ In these circumstances, the applicant had ailed to explain why the contested f '\: methods of investigation had not only r uired a prohibition. on using the 
t~· ·t ~~,: statements obtained thereby as evidence, but should also lead to a bar to 
i~/$ \riminal proceedings against him. 
~. ''\ 45. Secondly, the Federal Constitution 1 Court found that, in so far as 
f, · tl:íe applicant complained that the Regional ourt had refused to exclude the 
r;:~~:",:t in t~e proceedings of all items .of evi . nc.e obtained a~ a resul~ of ~he 
~o:~~.~nfess10n extracted under threat, hts constl t10nal complamt was hkewtse 
fs: inadmissible. It held that the applicant had iled to raise this issue in the 

proceedings before the Federal Court of Justic . 
46. The decision was served on t applicant's lawyer on 

22 December 2004. 

C. Subsequent events 

l. The criminal proceedings against the po/ice officers 

47. On 20 December 2004 the Regional Court delivered judgments 
against the deputy chief of the Frankfurt police, D., and detective officer E. 
The court found that on the moming of 1 October 2002 D. had ordered that 
the applicant was to be questioned while being subjected to pain in the 
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manner set out in his subsequent note for the police file (see paragraph 20 
above). By doing so, he had acted against the advice of all his subordinate 
heads of department entrusted with the investigation into J .'s kidnapping. 
The heads of department had opposed this measure, which he had 
previously ordered on the evening of 30 September 2002 and then twice on 
the moming of 1 October 2002. The heads of artment had resisted the 
orders, proposing instead further questionin d confrontation of the 
applicant with J.'s family. D. had then issued a der to detective officer E. 
directing him to comply with his instruction t at the applicant should be 
threatened with torture and, if necessary, su e ted thereto. The subjection 
to pain was to be carried out under medical u ervision, without any traces 
being left, by another specially trained polic ficer, who would be brought 
to the police station by helicopter. A polic octor had agreed to supervise 
the execution of D.'s order. The court n t d that the measure had been 
aimed at finding out where the applica had hidden J., whose life D. 
believed was at great risk. Therefore, E. h threatened the applicant in the 
manner ordered by D. and had also info ed him that a truth serum would 
be administered. After approximately te minutes, the applicant confessed 
that he had hidden J. under a jetty at a po near Birstein. 

48. The Regional Court obsetved tlía the method of investigation had 
not been justified. It rejected the defence f "necessity" because the method 
in question violated human dignity, as dified in Article 1 of the Basic 

. Law. Respect for human dignity also la at the heart of Article 104 § 1, 

~
~.~econd sentence, of the Basic Law a Article 3 of the Convention. 

1 ~rhe protection of human dignity was abs u te, allowing of no exceptions or 
~~ .ny balancing of interests. 
¡~,, .. ~49. The Frankfurt am Main Regional ourt conviJ:;ted detective officer 
~~- ~-1\f coercion com~itted ~y an official in t e cour~e of his duties. However, 
!"(·:m ttmns ofpenalty, 1t cautwned the defend t and 1mposed a suspended fine 
kAA:íiíiiiiSl(l) euros (EUR) per diem for 60 days, which the defendant would be 
fi!IADEIA~ired to pay ifhe committed another offe ce during the probation period. 
~~~~rthermore, the court convicted the deputy chief of the Frankfurt police, 

D., of having incited E., a subordinate, to co mit coercion in the course of 
his duties. It also cautioned D. and imposed n him a suspended fine of 
EUR 120 per diem for 90 days. The applica had given evidence as a 
witness in these proceedings. 

50. In determining the sentences, the Regiona Court considered that 
there were significant mitigating factors to be taken into account. It took 
into consideration that the defendants' sole concem had been to save J.'s life 
and that they had been under extreme pressure because of their respective 
responsibilities vis-a-vis the superior authority and the public. They had 
been exhausted at the relevant time and had acted in a very tense and hectic 
situation. They did not have any previous convictions. Moreover, D. had 
taken responsibility for his acts by admitting and explaining them in a note 
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for the police file on the same day. The proceedings had lasted a long time 
and had attracted immense media attention. The defendants had suffered 
prejudice in their professional career: D. had been transferred to the Hessian 
Ministry of the Interior, and E. had been prohibited from acting in the 
prosecution of criminal offences. Furthermore, it was the first time that a 
conflict situation such as the one in the defendants' case had been assessed 
by a German criminal court. The court took into consideration as 
aggravating factors that D. had not acted spont eously as he had already 
directed the use of force on the evening before had given the order to E. 
Moreover, by their acts, the defendants ha risked compromising the 
applicant's conviction for murder. The e further found that the 
preservation of the legal order did not warr he enforcement of the fines 
imposed. Through the defendants' criminal nviction it had been made 
clear that an order by a State agent to use ti ce to obtain information was 
illegal. 

51. The judgment became final on 20 D ember 2004. 
52. Subsequently, D. was appointed as ief of the Police Headquarters 

for Technology, Logistics and Administrati n. 

2. The ojji.cialliability proce~dings b 

53. On 28 December 2005 the app t applied to the Frankfurt am 
Main Regional Court for legal aid for bri ing official liability proceedings 
against the Land of Hes se for the payment f c.ompensation. He claimed that 
he had been traumatised and in need of p chological treatment because of 
the methods deployed during the police in stigation. 

v~~~~ 54. In its submissions dated 27 Marc 2006 the Frankfurt am Main 
¡.,~ ,;J>,!lJ,jce Headquarters contested that E. 's onduct when ·questioning the 
¡l JW~ant in the moming of 1 October 20~ was. to be legally classified as 
~~ ¡#bpn and amounted to a breach of offic1 duties. 
'1·,~~~55.\0n 28 August 2006 the Frankfu am Main Regional,, Court 
?~~smissed the applicant's application for legal aid and the applicant 
~ ;(~ealP.d. 
IEI.\FE ;·,,, ' 
fSH!AeeLA Jh On 28 February 2007 the Frankfurt am Mam Court of Appeal 
~~,;~!ttis~issed the a~plicant's app_eal. E~dorsing the ~easons given by the 
· 1tegiOnal Court, It confirmed, m particular, th pohce officers D. and E., 

when threatening the applicant, had infringed uman dignity, which was 
inviolable, and had thus breached their offic 1 duties. However, the 
applicant would face difficulties establishing caus ion between the threats 
of torture and alleged mental damage allegedly nec sitating psychological 
treatment. The officers' threat was negligible compared to the traumatisation 
caused by the fact of having killed a child. Moreover, even assuming that 
the applicant would be able to prove that police officer E. had shaken him, 
causing him to hit his head against a wall, or had once hit him on the chest, 
allegedly causing a haematoma, such physical damage would be too minor 
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to necessitate the payment of compensation. Furthermore, the violation of 
his human dignity by the threat of torture did not warrant the payment of 
compensation since the applicant had obtained sufficient satisfaction for this 
by the exclusion of his statements as evidence and the criminal conviction 
of the poli ce officers. 

57. On 19 January 2008 the Federal Co titutional Court, allowing a 
constitutional complaint by the applicant, u shed the Court of Appeal's 
decision and remitted the case to that court. t ound that in refusing to grant 
the applicant legal aid, the Court of App 1 ad violated the principie of 
equal access to court. In particular, tha urt had speculated that the 
applicant would not be able to prove that t e reat to torture him had led to 
mental damage. In addition to that, it s not obvious that the physical 
injuries the applicant claimed to have s ffered in the course of the 
interrogation, during which he had been a dcuffed, could be considered to 
be of minor importan ce. Moreover, the q e ion whether the violation of the 
applicant's human dignity necessitated t ayment of damages despite the 
satisfaction he had already obtained was difficult legal question on which 
no precedent existed in a judgment of a ourt of final instance. It should, 
therefore, not be determined in an applic on for legal-aid proceedings. 

58. The remitted proceedings are stil ending before the Frankfurt am 
Main Regional Court. 

U. RELEV ANT DOMES TIC, PUB 
COMPARATIVELAW ANDPRAC 

~~' ~, ____ Provisions of domestic law 
[~, -~~ 
~·oJ:}, 
p¡.~-! <:~t ':(he Basic Law 

AND 

1 "' '·-_ 
)E t.a.~Article 1 § 1 of the Basic Law, on th protection of human dignity, 
usTIGMfi~ptfollows: 

ti~~"Human dignity shall be inviolable. To respectan protect it shall be the duty of all 
State authority." 

60. Article 104 § 1, second sentence, of the B ic Law, on the rights of 
persons in detention, provides: 

"Persons taken into custody may not be subjected to mental or to physical 
ill-treatment." 

2. The Code of Criminal Procedure 

61. Article 136a of the Code of Criminal Procedure, on prohibited 
methods of interrogation ( verbotene Vernehmungsmethoden ), provides: 
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"( 1) The freedom of the accused to make decisions and to manifest his will shall not 
be impaired by ill-treatment, induced fatigue, physical interference, the administration 
of drugs, torment, deception or hypnosis. Coercion may be used only in so far as it is 
permitted by the law on criminal procedure. Threatening the accused with measures 
that are not permitted under the law on criminal procedure or holding out the prospect 
of an advantage that is not contemplated by statute sh be prohibited. 

(2) Measures which impair the accused's mem or ability to understand and 
accept a given situation (Einsichtsflihigkeit) shall n t e permitted. 

(3) The prohibition under subsections (1) and ( ) all apply even ifthe accused has 
consented [to the proposed measure]. Statements ob ained in breach ofthis prohibition 
shall not be used [in evidence], even ifthe accu d as agreed to their use." 

3. The Criminal Code 

62. By Article 211 of the Criminal o e, the intentional killing of a 
person is to be classified as murder if e rtain aggravating elements are 
present such as cupidity, treachery or in er to cover up another offence. 
Murder is punishable by life imprisonme t 

63. A declaration by'the sentencing that the defendant's guilt is of 
a particular gravity may, inter afia, have bearing on a subsequent decision 
regarding suspension of the latter part o e defendant's prison sentence on 
probation. Article 57a of the Crimina Code states that the court is to 
suspend the remainder of a life sente ce on probation if the convicted 
person has served fifteen years of his ntence, provided that this can be 
justified in the interests of public securi and the particular gravity of the 

~~~efendant's guilt does not warrant the co tinued execution of the sentence. 

~ ~ t· Provisions of public international 

~S~,f~~,- The Convention against Torture and Other Cruel, Inh~man or 
{;Y'/ Oegrading Treatment or Punishment, wh eh was adopted by the United 
~~~:~s General Assembly on 1 O Decem r 1984 (resolution 39/46) and 
n¡c¡Ao~ch'entered into force on 26 June 1987, pr vides: 
• '"l\¡;Ri)!'·'lo ª: .. ~ ;;~:·•' . 

Article 1 

"l. For the purposes of this Convention, the term 'torture' means any act by which 
severe pain or suffering, whether physical or mental, is intentionally inflicted on a 
person for such purposes as obtaining from him or a third person information or a 
confession, punishing him for an act he or a third person has comrnitted or is 
suspected of having comrnitted, or intimidating or coercing him or a third person, or 
for any reason based on discrimination of any kind, when such pain or suffering is 
inflicted by or at the instigation of or with the consent or acquiescence of a public 
official or other person acting in an official capacity. lt does not include pain or 
suffering arising only from, inherent in or incidental to lawful sanctions." 
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Article 15 

"Each State Party shall ensure that any statement which is established to have been 
made as a result of torture shall not be invoked as evidence in any proceedings, except 
against a person accused oftorture as evidence that the statement was made." 

Article 16 

"1. Each State Party shall undertake to prevent · 
other acts of cruel, inhuman or degrading trea 
amount to torture as defined in article 1, when 
instigation of or with the consent or acquiescen 
acting in an official capacity. In particular, the 
12 and 13 shall apply with the substitution fi 
other forms of cruel, inhuman or degrading tre t 

y territory under its jurisdiction 
nt or punishment which do not 
acts are committed by or at the 

of a public official or other person 
gations contained in articles 10, 11, 
ferences to torture of references to 

C. Practice of the courts of other S a s and of other human-rights 
monitoring bodies 

l. The legal qualification ofthreats of orture 

65. Several institutions which monit r observance of the prohibition of 
torture and of other inhuman or degr · ng treatment ha ve addressed the 
question of the scope of that prohib ion in the context of threats of 
subjecting a person to physical harm. 

66. The Inter-American Court of uman Rights, in its judgment of 
27 November 2003 (Merits, Reparation 

~--- · v. Guatemala (Series C No. 103) 

- - ,~5. With regard to the treatrnent that the tate officials afforded to 
' "' ___ she was unlawfully and arbitrarily d ined, the Court has considered proven 

_ ·• ~ alleged victim's head was covered a hood, she was kept handcuffed to a 
t;¡- · ,JIM, i¡: room with the light on and the ra ·o at full volume, which prevented her 
_. ~-~o~ s.l :: ing. In addition, she was su~je~t~d very prolonged ~nterrogations, during 
¡ · .;A~lf~ was shown photographs of mdlVldu ls who showed s1gns of torture or had 
áALDi~lfi!~li~ll in combat and she was threatened th t she would be found by her family in 
lE ~pt¿ s!ñ1íe \va y. The S tate agents also threatened torture her physically or to kili her 
~-~~"o"''fJ..f-#mbers of her family if she did not collab te. To this end, they showed her 
~Rlt.lf::' photographs of herself and her family and corre ndence from her to her former 

husband (supra para. 58.6). . s obliged to film a video, which 
was subsequently broadcast by two Guatemalan television channels, in which she 
made a statement against her will, the contents of which she was forced to ratify at a 
press conference held after her release (supra paras. 58.8 and 58.9) .... 

92. An intemational juridical re gime of absolute prohibition of all forms of torture, 
both physical and psychological, has been developed and, with regard to the latter, it 
has been recognized that the threat or real danger of subjecting a person to physical 
harm produces, under deterrnined circumstances, such a degree of moral anguish that 
it may be considered 'psychological torture' .... 
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98. In 1ight of the foregoing, the Court declares that the State vio1ated Artic1e 5 of 
the American Convention, in re1ation to Article 1 (1) thereof, and the ob1igations 
estab1ished in Articles 1 and 6 of the Inter-American Convention against Torture, to 
the detriment of l." 

67. The United Nations Special Rapporteur r the Commission on 
Human Rights found in bis report of 3 July 2001 the General Assembly 
on the question of torture and other cruel, inhu or degrading treatment 
or punishment (UN Doc. N 1 as follows: '!As stated by the Human 
Rights Committee in its General Comment M . 20 (JO April 1992), on 
article 7 of the International Covenant on Ci i and Political Rights, the 
Special Rapporteur would like to remind Gov r ments that the prohibition 
of torture relates not only to acts that cause rysical pain but also to acts 
that cause mental suffering to the victim, s e as intimidation and other 
forms ofthreats" (§ 3). He pointed out that" 'h fear ofphysical torture may 
itself constitute mental torture" (§ 7). Furt ore, the Special Rapporteur 
was of the opinion that "serious and e ible threats, including death 
threats, to the physical integrity of the vict or a third person can amount 
to cruel, inhuman or degrading treatme or even to torture, especial/y 
when the victim remains in the hands ofla enforcement officials" (§ 8). 

68. The United Nations Human Right Committee, in its Views adopted 
on 29 March 1983 in the case of Est /la ~- Uruguay (Communication 
No. /1980), found that the author ofth communication, a concert pianist, 
"was subjected to severe physical and p ychological torture, including the 
threat that the author's hands would be cut off by an electric saw, in an 
effort to force him to admit subversiv activities" (§ 8.3). The Human 
Rights Committee held that the author had been subjected to torture in 
violation of Article 7 of the Intemation 1 Covenant on Civil and Political 
Rights (ICCPR) (§ 1 0). . 

[)OSA~;~ 

C:;J., The admission of evidence procu ed as a result of torture or other · i prohibited ill-treatment: the exclu ·onary rule • 

'"/J ... 

:·. (a¡\ The States Parties to the Convention 

. _ 6.9. M eri~ls before the Co~rt show th there is no clea~ consensus in 
DE í['~'Btat art1es to the Conventlon on the se pe of the excluswnary rule. 

M>81111$,aA e' ' ~ ~- .· 

i'~~~~~~~b) Other human-rights monitoring bodies 

70. The United Nations Human Rights Committee stated in its General 
Comment No. 7 on torture or cruel, inhuman or degrading treatment or 
punishment (Article 7 ofthe ICCPR) of30 May 1982: 

"1. ... it follows from artic1e 7, read together with article 2 of the Covenant, that 
States must ensure an effective protection through sorne machinery of control. 
Comp1aints about ill-treatment must be investigated effective1y by competent 
authorities. Those found gui1ty must be he1d responsib1e, and the alleged victims must 

624 



•'!Mii JtmrctAL 
\ ·flllii!W.,c<YRtE Dli : 

- ,8E'::EJf 



' 

' 

' 

18 v.GERMANY 

themselves have effective remedies at their disposal, including the right to obtain 
compensation. Among the safeguards which may make control effective are ... 
provisions making confessions or other evidence obtained through torture or other 
treatment contrary to article 7 inadrnissible in court; ... " 

71. General Comment No. 7 conceming proh· ition of torture and cruel 
treatment or punishment was replaced by Ge al Comment No. 20 of 
10 March 1992. In the latter, it is stated: 

"12. lt is important for the discouragement of vi ions under article 7 that the law 
must prohibit the use of admissibility in judi 
confessions obtained through torture or other proh· · 

onitors the implementation 72. The Committee against Torture, whic 
of the United Nations Convention against 
Concluding Observations on Germany of 1 
that "further legislative attention be paid to 
15 of the Convention and that all evidence 
torture be strictly prevented from reachin 
judges in all judicial proceedings" (see § 1 

orture, recommended in its 
ay 1998 (doc. no. Al /44) 

e strict enforcement of article 
tained directly or indirectly by 

the cognizance of the deciding 
). 

(e) Case-law of the courts of other Stat 

73. The prohibition on using, in any er prejudicial to the accused, 
information derived from facts leamed s a result of the unlawful acts of 
State agents (the so-called doctrine of e fruit of the poisonous tree) is 
firmly rooted in the legal tradition of the United S tates of America (see, for 
instance, U.S. Supreme Court, no. 82-1 51, Nix v. Williams, decision of 
11 June 1984, 467 U.S. 431 (1984), pp. 441 et seq.; U.S. Supreme Court, 

1 no. 82-5298, Segura v. United States, de 'sion of 5 July 1984, 468 U.S. 796 
\~9S4), pp. 796-97 and 815; and U.S. S reme Court, nu .• 07-513, Herring 
fi\'nited States, decision of 14 January 2 09, 555 U.S .... (2009), part II. A. 

iJl further references ). The prohibition applies to informc:4ion obtained 
(in óperced confessions (see on the issue of coercion U.S. Supreme Court, 

·~· 50).Blackburn v. Alabama, decision o 11 January 1960, 361 U.S. 199, 
f~p. 20S~07, and U.S. Supreme Court, no. , Townsend v. Sain, decision of 
oevJii.M~ 1963, 372 U.S. 293 (1963), pp. 2 and 307-309), meaning that if 
tus~PfeA ~~ession leads to additional evid ce, such evidence is also 
~~i~lri~issible in court in addition to the confes ion itself (compare Nix, cited 

above, p. 441, and Segura, cited above, p. 04). The evidence is to be 
excluded, however, only if the illegality is the proximate cause of the 
discovery of the evidence. In other words, evidence will be excluded if it 
can be shown that "but for" the illegal conduct it would not have been 
found. The exclusionary rule does not apply where the connection between 
the illegal police conduct and the discovery of the evidence is so remote as 
to dissipate the taint. This is the case, for example, where the police relied 
on an independent source to find the evidence (see Nix, cited above, 
pp. 441-44, and Segura, cited above, pp. 796-97, 804-05 and 815 with 
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further references) or where the evidence would ultimately or inevitably 
have been discovered even had no violation of any constitutional provision 
taken place (see Nix, cited above, pp. 441-44). 

74. The exclusionary rule is also applied i 
The Supreme Court of Appeal of South Africa foun 
of 1 O April 2008 in the case v. The St 
[2008] ZASCA 51: 

"Summary: The evidence of an accomplice extracted 
evidence derived from it), is inadmissible ... 

other jurisdictions. 
n its recent judgment 
e, case no. 12007, 

33 .... The Hilux and the metal box were real evi ce critica! to the State's case 
against the appellant on the robbery counts. Ordin · y, as I have mentioned, such 
evidence would not be excluded because it exists i pendently of any constitutional 
violation. But these discoveries were made as re t of the police having tortured 
Ramseroop. There is no suggestion that the discov r es would have been made in any 
event. If they had the outcome of this case might h e been different. 

34. Ramseroop made his statement to the por immediately after the metal box 
was discovered at his home following his tortur hat his subsequent testimony was 
given apparently voluntarily does not detract om the fact that the information 
contained in that statement pertaining to the ilux and metal box was extracted 
through torture .... therefore, there is an inextri ble link between his torture and the 
nature of the evidence that was tendered in cou . The torture has stain~d the evidence 
irredeemably .... 

36. To admit Ramseroop's testimony regar ng the Hilux and metal box would 
require us to shut our eyes to the manner in whi h the police obtained this information 
from him. More seriously, it is tantamount to i volving the judicial process in 'moral 
defilement'. This 'would compromise the int grity of the judicial process (and) 

. dishonour the administration of justice'. In the long term, the .admission of torture­
lB~ induced evidence can only have a corrosive effi ton the criminal justice system. The 
~~~- ~public interest, in my view, demands its exc usion, irrespecti\te of whether such 
· ' ' ~vidence has an impact on the faimess of the tria . 'li! " 

!l 
· · ,f/i 3'i. For all these reasons I consider Ramseroo s evidence relating to the Hjlux and 
· ·;pi" met\I box to be inadmissible .... " 

r~~- . \ 
bE l.( Pl!~lli.;ií\ 
lusni!IAOE 1 '·""~~ ~ 
~~~~WDLAW 

l. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION 

75. The applicant complained that he had been subjected to torture 
contrary to Article 3 of the Convention in the context of his police 
interrogation on 1 October 2002. He argued that he was still a victim of that 
breach of Article 3, which provides: 

626 



o~~~b!!UUDtciAL ' 
l_.,.,J,V, CORTE DI 

,sa~E~:: 



' 

' 

20 v. GERMANY 

"No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment." 

76. The Govemment contested that view, arguing 
could no longer claim to be the victim of a violation of 

A. The applicant's victim status 

77. Article 34 ofthe Convention provides, where r 

applicant 

''The Court may receive applications from any person ... 1 irning to be the victim of 
a violation by one of the High Contracting Parties of. t e rights set forth in the 
Convention or the Protocols thereto .... " 

it cannot answer the 
is initial status as the 
within the meaning of 

rst established how the 

78. The Court considers that in the present e 
question whether the applicant subsequently los 
victim of a breach-.. of Article 3 of the Conventi 
Article 34 of the Co·nvention without having 
applicant was treated in the context of his ques 
assessed the severity of that treatment in the li 
the adequacy or otherwise of the authoritie 

ning, and without having 
t of Article 3. Thereafter, 
response thereto can be 

considered. 

l. Whether the impugned treatment was e ntrary to Article 3 

(a) The Chamber judgment 

79. The Chamber considered that the appl ant had been threatened by 
r~etective officer E. on the instructions of the eputy chief of the Frankfurt 
1 •.;,,' Main police, D., with physical violence ausing considerable pain in 

·• ,.., ter·.· .. to make him disclose J.'s whereabouts. It found that further threats 
fg~d by the applicant or alleged physical njuries inflicted during the 

~~~· 'te "' ation had not been proved beyond reas nable doubt. Having regard 
1~-~o all .. e. circumstances of the case, the Chamb characterised this threat of 
~,~ · as inhuman treatment prohibited by Art ele 3. 
jELJ\f=E - . 
~~~DELA 
~ACU!if\!AJjl (b) The parties' submissions 
ia!!.lfASN;I 

(i) The app/icant 

80. The applicant claimed that during his interrogation by detective 
officer E. on 1 October 2002, he had been subjected to treatment prohibited 
by Article 3. Detective officer E. had threatened that "intolerable pain the 
likes of which he had never experienced" would be inflicted on him if he 
did not disclose J.'s whereabouts. He had threatened that this pain would be 
inflicted without leaving any traces and that an officer, specially trained in 
such techniques, was en route to the police station in a helicopter. 
To underpin the threat, E. had imitated the rotating blades of a helicopter 
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and had described the pain of the torture in graphic detail. The applicant 
alleged that concrete measures had in fact been taken at that time in that a 
police doctor had subsequently confirmed that she had been prepared to be 
present during the torture so as to prevent the applicant from losing 
consciousness or the procedure from leaving any traces. 

81. The applicant further alleged that he had been threatened with sexual 
abuse in that he would be locked up in a cell with two large who 
would anally assault him. Physical injuries had also been inflicted on him 
during the interrogation. E. had hit him several ti es on the chest, causing 
bruising, and on one occasion had pushed him, sing his head to hit the 
wall. He produced two medical certificates of 4 d 7 October 2002 issued 
by poli ce doctors to support this claim ( paragraph 21 abo ve). 
He claimed that afterwards, he had been take Birstein against his will 
and had been obliged to walk without shoes t gh woods to where he had 
left the corpse and, at the command of the p ice, he had to point out its 
precise location. He had also been forced to 'sclose other evidence on the 
retum joumey from Birstein. He claimed that e had been threatened by the 
poli ce at a time when they had already been ware that J. was dead and had 
therefore been forced to incriminate himse solely in order to further the 
criminal investigations against him. 

82. Referring, in particular, to Articl and 15 of the United Nations 
Convention against Torture (see paragrap 4 above), the applicant argued 
that the treatment to which he had been s ~ected in order to force him to 
confess should be characterised as torture. 

¡,: ,) ~-:., (ii) The Government 

e~¿-'\ -.· ~?- As in their submissions before he Chamber, the Govemment 
~;-:~~ --~p:füsed that, regrettably, Article 3 ad been violated during the 
' ,_'}~Ja~t's questioning on 1 October ~002. They ~tr~ssed, ~owev~r, that the 
~----. _- tc¡had only been threatened w1th se ere pam 1f he d1d not· mform the 

~Hce a ~- ut J .'s whereabouts. They con test d that there had be en additionál 
)';.:".," threats., exual assault upon the applicant They further contested that the 
CIAL oE \hjun*W.~. _ applicant had suffered had been caused during the interrogation 
~~:Yn qiiQtion and that_ he h~d been forced to alk without shoes at Bi:stein. 
~R\ll~d suffered skm leswns when he wa arrested at Frarikfurt a1rport. 

They underlined that until now, the applic t had claimed that E. had hit 
him only once on the chest and that his hea had only once hit the wall. 
The domestic courts had not found the additio 1 threats or injuries to have 
been established. 

84. The Govemment further pointed out that police officers D. and E. 
had resorted to the method of interrogation in question in order to save the 
life of J., which they had considered to be at great risk. They had not known 
that J. had already been killed at that time. 
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(iii) The third-party interveners 

(a) J.'s parents 

85. J.'s parents endorsed the Govemment's submissions. They pointed 
out that the applicant's various injuries, including the injury below his 
collarbone, were now for the first time alleged to have been inflicted during 
the interrogation on 1 October 2002. However, the a plicant had previously 
admitted that he had already sustained those inju · s during his arrest on 
30 September 2002. This admission was conta' ed in a book he had 
published in 2005 (Alleín mit Gott - der Weg zu 'ck ("Alone with God -
The Way Back"), pp. 57-61), dealing, ínter lía, with the criminal 
investigations and the trial against him. In a eh ter entitled "The Arrest", 
the applicant reproduced a copy of the medical rtificate issued by a poli ce 
doctor on 4 October 2002 (see paragraph 21 a e) in order to show which 
injuries had been inflicted on him during his est on 30 September 2002. 
Now that same certificate was being used b him in order to support his 
claim that the injuries were sustaíned during is interrogation. His injuries 
were not, therefore, connected with his interr ation on 1 October 2002. 

(~) The Redress Trust 

86. Referring, in particular, to the Co ention institutions' findings in 
the Greek case (Commission's report 5 November 1969, (1969) 
12 Yearbook 170, p. 461) and in the case o Akkor; v. Turkey (nos. 193 
and /93, §§ 25 and 116-17, ECH 2000-X), the Redress Trust 
stressed that for a particular act to constitut torture it was not necessary for 

·~:~lsical Vtjury to be caused. Mental harm ·n and of itself was a prevalent 
~ ~. of tprture. Moreover, the Court had onfirmed that a mere threat of 

. <l¡ct prohibited by Article 3 could itsel give rise to a violation of that 
• 

1 e~(the third party cited Campbell and osans v. the Uníted Kíngdom, 
· . ·: · ebhuary 1982, § 26, Series A no. 48) Various intemational bodies, 
~~cilí~ludi¡:ínter alía, the Inter-America Court of Human Rights 
¡• ... · (see p aph 66 above), the UN Spe ial Rapporteur on Torture 
M. oe Ll§'ee"ga graph 67 abo ve) and the UN Human Rights Committee 
~~~1~~se@~aragraph 68 abo ve), had likewise fo d that a threat of serious 
rRI~E~SiCal injury COUld, depending On the CirCUmS anCeS and the impact On the 

particular individual, constitute torture or ano er form of ill-treatment. 
In any event, making a distinction between to e and other ill-treatment 
was unnecessary in relation to Article 3 of the Convention since, unlike the 
United Nations Convention against Torture in Articles 1, 15 and 16 
(see paragraph 64 above), the relevant Convention Article did not attach any 
different legal consequences to torture compared to other forms of 
prohibited ill-treatment. Referring, ínter alía, to the case of Labita v. Ita/y 
([GC], no.· '95, § 119, ECHR 2000-IV), the Redress Trust underlined 
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that the prohibition on torture and other cruel, inhuman and degrading 
treatment was absolute and afforded no exceptions, justifications or 
limitations, irrespective of the circumstances of the case or the conduct of 
the victim. 

(e) The Court's assessment 

(i) Recapitu/ation ofthe relevan! principies 

87. The Court reiterates that Article 3 of he Convention enshrines one 
of the most fundamental values of democrat · societies. Unlike most of the 
substantive clauses of the Convention, A ele 3 makes no provision for 
exceptions and no derogation from it is rmissible under Article 15 § 2 
even in the event of a public emergency eatening the life of the nation 
(see Selmouni v. France [GC], no. /94, § 95, ECHR 1999-V, and 
Labita, cited above, § 119). The Court s confirmed that even in the most 
difficult circumstances, such as the fi t against terrorism and organised 
crime, the Convention prohibits in ab lute terms torture and inhuman or 
degrading treatment or punishment, irr pective of the conduct of the person 
concemed (see v. the United ingdom, 15 November 1996, § 79, 
Reports of Judgments and Decisio 1996-V, and , cited above, 
§ 119). The nature of the offence all edly committed by the applicant is 
therefore irrelevant for the purpose of Article 3 ( see V. v. the United 
Kingdom [GC], no. 194, § 69, ECHR 1999-IX; 

[GC], no. /00, § 116 ECHR 2006-IX; and 
[GC], no /06, § 127, ECHR 20 8-... ). 

88. In order for ill-treatment to fal within the scope of Article 3 it must 
· ~ - attain al_ mínimum level of severit The assessment of this mínimum 
~~.\t~-,1~:;-,~ends\o~ all th~ circumstances of e cas_e, such as the duration of the 

· ~~\ ·· .,'i . t¡men\, lts phys1cal or mental effec and, m sorne cases, the sex, age and 
·~~ "'_' 61 t>f; health of the victim (se v. the United Kingdom, 
~i>~:f~~arí\aíy 1978, § 162, Series A n 25, and Jalloh v. Germany [GC], 

: ~l 110. 1100, § 67, ECHR 2006-IX). F rther factors include the purpose for 
);fA-_· which .6 treatment was inflicted toget er with the intention or motivation 
: 1Al oP · b~hitl:.compare, inter afia, v. Turkey, 18 December 1996, § 64, 
no•J' Repqrl'}'b1996-VI; _ v. Cyprus, no. /96, § 78, ECHR 2000-XII; 
~~?.1~,, ... ~.-lin~~ 'v. Bulgaria, no. 199,\53, 30 September 2004), as well 

as its context, such as an atmosphere of ~ghtened tension and emotions 
(compare, for instance, Selmouni, cited above, § 104, and _ , loe. cit.). 

89. The Court has considered treatment to be "inhuman" because, inter 
afia, it was premeditated, was applied for hours at a stretch and caused 
either actual bodily injury or intense physical and mental suffering (see 

, cited above, § 120, and cited above, § 118). 
Treatment has been held to be "degrading" when it was such as to arouse in 
its victims feelings of fear, anguish and inferiority capable of humiliating 
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and debasing them and possibly breaking their physical or moral resistance, 
or when it was such as to drive the victim to act against his will or 
conscience (see, inter afia, . v. the United Kingdom, no. /95, 
§ 110, ECHR 2001-III, and Jalloh, cited above, § 68). 

90. In determining whether a particular form of ill-treatment should be 
classified as torture, consideration must be given to the distinction, 
embodied in Article 3, between this notio and that of inhuman or 
degrading treatment. As noted in previous ca · s, it appears that it was the 
intention that the Convention should, by mea s of such a distinction, attach 
a special stigma to deliberate inhuman treat ent causing very serious and 
cruel suffering (see v. the United ingdom, cited above, § 167; 
Aksoy, cited above, § 63; and Selmouni, e· d above, § 96). In addition to 
the severity of the treatment, there is a osive element to torture, as 
recognised in the United Nations Conv ion against Torture and Other 
Cruel, Inhuman or Degrading Treatment o Punishment, which in Article 1 
defines torture in terms of the intent o al infliction of severe pain or 
suffering with the aim, inter afia, obtaining information, inflicting 
punishment or intimidating (see Akkoc;, i d above, § 115). 

91. The Court further reiterates th t a threat of conduct prohibited by 
Article 3, provided it is sufficiently re 1 and immediate, may fall foul ofthat 
provision. Thus, to threaten an indivi al with torture may constitute at least 
inhuman treatment (compare Campbe l and Cosans, cited above, § 26). 

92. In assessing the evidence on hich to base the decision as to whether 
there has been a violation of Artic 3, the Court adopts the standard of 
proof "beyond reasonable doubt". owever, such proof may follow from 
the coexistence of sufficiently stron , clear and concordant inferences or of 
similar unrebutted presumptions of act (see Jalloh, cited above, § 67, and 

cited above, § 117 . The Court has held, in particular, that 
an individual is taken into po ·ce custody in good health but is found 

~"V~~lilJ.lUrea at the time of release, i is incumbent on the State to provide a 
explanation of how those injuries were caused, failing which a 

arises under Article 3 f the Convention (compare Tomasi 
7 August 1992, § 11 O, S ríes A no. 241-A; . v. Austria, 

Ve<~en::Lta 1995, § 34, Series A n . 336; . cited above, § 61; and 
above, § 87). 

allegations are made u der Article 3 of the Convention the 
~:tl~~1(,:~~'ñu:st apply a particularly thorou scrutiny (see v. Slovenia, 

no. /98, § 100, 2 November 200 and 
no. • /02, § 59, 24 July 2008). Wher domestic proceedings have taken 
place, however, it is not the Court's task to substitute its own assessment of 
the facts for that of the domestic courts and, as a general rule, it is for those 
courts to assess the evidence before them (see . ~ v. Germany, 
22 September 1993, § 29, Series A no. 269, and v. "the former 
Yugos/av Repubfic of Macedonia", no. 101, § 49, 15 February 2007). 
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Although the Court is not bound by the findings of domestic courts, in 
normal circumstances it requires cogent elements to lead it to depart from 
the findings of fact reached by those courts. 

(ii) Application of these principies to the present case 

(a) The Court's assessment ofthe facts 

94. In assessing the treatment to which the a licant was subjected on 
1 October 2002, the Court notes that it is unco sted between the parties 
that during the interrogation that moming, the licant was threatened by 
detective officer E., on the instructions of the e uty chief of the Frankfurt 
am Main police, D., with intolerable pain · he refused to disclose J.'s 
whereabouts. The process, which would no 1

1 
ave any traces, was to be 

carried out by a police officer specially trai e for that purpose, who was 
already on his way to the police station by h i opter. It was to be conducted 
under medical supervision. This was, inde established by the Frankfurt 
am Main Regional Court both in the e · inal proceedings against the 
applicant ( see paragraph 26 abo ve) and in e criminal proceedings against 
the police officers (see paragraph 47 abo e). Furthermore, it is clear both 
from D.'s note for the police file (see p ragraph 20 above) and from the 
domestic court's finding in the e inal proceedings against D. 
(see paragraph 47 above) that D. inten d, if necessary, to carry out that 
threat with the help of a "truth seru ' and that the applicant had been 
warned that the execution of the threat s imminent. 

95. As D. had ordered his subordi e heads of department on several 
occasions to use force against the app icant, if necessary, before finally 

~~'\~eringE. to threaten the applicant wit torture (see paragraph 47 above), 
~,.,. ~rder cannot be regarded as a spon neous act and a clear element of 
~ Ilion was present. It further appears that the applicant, while detained, 

~flai'. cuffed in the interrogation roo (see paragraph 57 above) and was 
t.iSJ · · · 'fe.fo. r~ · n .a situation of particular vuln rability and constraint. The Court, 
~~aving . ·. rd to the findings of the do estic courts and to the material 
~ ¡;.,\. ,Jtcffflé-tft, .. persuaded that the poli ce o ficers resorted to the method of 
:'*~uint~h~SPÜÍl in question in the beliefthat .'s life might be saved. 
~íit~Z'"~ Tbe Court further observes that the pplicant alleged that he had also 
;u been physically assaulted and injured an threatened with sexual abuse 

during interrogation. In assessing whether these allegations, which were 
contested by the Govemment, have been pr ven beyond reasonable doubt, 
the Court finds that in view of the medica certificates fumished by the 
applicant, his assertion of assault during his interrogation is not wholly 
without foundation. These certificates indicate t at the applicant had indeed 
sustained bruising to his chest in the days prior to the medical examinations. 

97. However, the Court also notes the Govemment's explanation as to 
the cause of the applicant's injuries, together with the submissions of J.'s 

63~ 



~JUO!r 
'lMMACCI 

, 8ECP, .. 



' 

' 

' 

26 v. GERMANY 

parents on this point. They argued, by reference to the applicant's own 
statements in his book published in 2005, that all of the injuries, including 
lesions to his skin, which the applicant had incontestably sustained had been 
caused during his arrest when he was pinned, ce down, on the ground 
(see paragraphs 13 and 14 above). The Court er notes that the domestic 
courts did not find any of the app1icant's additi al allegations to have been 
established. It would appear that before the mestic courts, which heard 
and evaluated the evidence, the applicant h not made the allegations of 
physical injuries having been sustained dur· g interrogation, at least not to 
the same extent as the way in which he <iid before this Court (see, in 
particular, paragraph 26 above). Moreoveli the medica! certificates contain 
no indication asto probable causation ofi uries (see paragraph 21). 

98. In view of the foregoing, the Co rt is unable to conclude that the 
applicant's complaints conceming phys · al assaults and injuries together 
with the alleged threat of sexual abu during interrogation have been 
established beyond reasonable doubt. 

99. The Court further observes that the applicant's submission, he was 
again subjected to treatmeñt prohibite by Article 3 in that he was obliged 
to walk without shoes through woods Birstein and was directly forced to 
point out the precise 1ocation of the orpse and to disclose other items of 
evidence. These allegations are lik wise contested by the Govemment. 
The Court notes that according to t · findings of the domestic authorities, 
the applicant, following his interro ation, had agreed to accompany the 
police officers to the pond where h had hidden J.'s corpse (see paragraph 
17 abo ve). There is nothing to in icate th~t the app1icant was verbally 
threatened en route to Birstein by an of the poli ce officers present in order 

¡.;; ~ to make him indicate the precise ocation of the corpse. However, the 
~~~estion as to whether and to what tent the disclosure of evidence by the 
'· ·f~icant in Birstein was causally onnected to the threats issued at the 

rile .. station remains a question to e determined under Article 6. In view 
t!!ll .. 

~- . .. ;me lact that the medica! certifica s contained a diagnosis of swellings 
· bli~, rs on the applicant's feet (se paragraph 21 above), the Court finds v!llf that hi ' l.egation that he had been bliged to walk without shoes is not 

¡~\..,E u:mt.ff~Jt . ithout foundation. Howe er, the domes tic · courts, having 
E t>•¡us<1'e~.~jp.iíif the evidence before them, di not consider this allegation - which 
w,:~,~·~th~ppJicant does not appear to have mentioned from the outset in the 

domestic proceedings either - to hav been proven (see in particular 
paragraph 26 above ). The cause of the i 'uries was not established by the 
examining doctors. In these circumstance the Court does not consider the 
applicant's allegations in this regard to have .been proven beyond reasonable 
doubt. 

1 OO. In view of the foregoing, the Court considers it established that the 
applicant was threatened in the moming of 1 October 2002 by the police 
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with being subjected to intolerable pain in the manner set out m 
paragraphs 94-95 above in order to make him disclose J.'s whereabouts. 

(p) Legal qualification of the treatment 

1 O l. The Court notes the Government's acknowledgment that the 
treatment the applicant was subjected to by E. violated Article 3 of the 
Convention. However, having regard to the serio allegations of torture 
made by the applicant and the Govemment's clai of loss of victim status, 
the Court considers it necessary to make its own sessment of whether this 
treatment can be said to have attained the mi 
bring it within the scope of Article 3 and, if s 
Having regard to the relevant factors indic 
(see paragraphs 88-91 above), it will examin 
treatment to which the applicant was subj 
effects on him, whether it was intentional o 

d in the Court's case-law 
in tum, the duration of the 

ted, its physical or mental 
therwise, its purpose and the 

context in which it was inflicted. 
102. In so far as the duration of the im ed conduct is concemed, the 

Court notes that the interrogation under eat of ill-treatment lasted for 
approximately ten minutes. 

103. As to its physical and mental fects, the Court notes that the 
applicant, who had previously refuse to disclose J.'s whereabouts, 
confessed under threat as to where he ha pidden the body. Thereafter, he 
continued to elaborate in detail on J. 's ath throughout the investigation 
proceedings. The Court therefore consi ers that the real and immediate 
threats of deliberate and imminent ill-tre ent to which the applicant was 

1 

subjected during his interrogation must regarded as having caused him 
1 rt.~ considerable fear, anguish and mental s ffering. The applicant, however, 
' ~:I-~-~ did not submit medica! certificates to stablish any long-term adverse 

,.,.~ rtsychological consequences suffered or su tained as a result. 
-~· .· 

1
¡;. · 104. The Court further observes that th threat was not a spontaneous act 

¡ ~/but was premeditated and calculated in a d iberate and intentional manner. 
~~- 105. As regards the purpose of the thre ts, the Court is satisfied that the 
t~ a-~--'icant was intentionally subjected to su h treatment in order to extract 
ft11.FEDc::t~1h aMnation on J.'s whereabouts. ; 61JaA DE lA .' ;:::t ---

'ACUfJ<f:~j 106. The Court further notes that the thre ts of delibera te and imminent 
· lAA-s'·:~,. ill-treatment were made in the context of the pplicant being in the custody 

of law-enforcement officials, apparently hand uffed, and thus in a state of 
vulnerability. It is clear that D. and E. acted the performance of their 
duties as State agents and that they intended, if ecessary, to carry out that 
threat under medica! supervision and by a specially trained officer. 
Moreover, D.'s order to threaten the applicant was not a spontaneous 
decision, since he had given such an order on a number of earlier occasions 
and had become increasingly impatient at the non-compliance of his 
subordinates with his directions. The threat took place in an atmosphere of 

63~ 



Mr 

~~: 
.,:- J\lPlCI/1.\.IJI: 
~coRi~otJü' 

.ar.cREí~"r 
1tE\~f<l~ 



28 v.GERMANY 

heightened tension and emotions in circumstances where the police officers 
were under in tense pressure, believíng that J. 's lífe was in considerable 
danger. 

107. In this connection, the Court accepts the motívation for the poli ce 
officers' conduct and that they acted in an attempt to save a child's life. 
However, ít ís necessary to underlíne that, havíng regard to the provísíon of 
Artícle 3 and to íts long-establíshed case-law (see p agraph 87 above), the 
prohíbitíon on ill-treatment of a person applies irre ti ve of the conduct of 
the víctím or the motivatíon of the authoriti s. Torture, inhuman or 
degrading treatment cannot be ínflicted even in e· e mstances where the life 
of an individual is at risk. No derogation is all d even in the event of a 
public emergency threatening the life of the ton. Article 3, which has 
been framed in unambiguous terms, recogníse t at every human being has 
an absolute, inalienable right not to be subject to torture or to inhuman or 
degrading treatment under any circumstan e , even the most difficult. 
The philosophical basis undérpinning the ab ute nature of the ríght under 
Artícle 3 does not allow for any exceptions o ustífying factors or balancing 
of interests, irrespective of the conduct of e person concerned and the 
nature of the offence at issue. 

108. Having regard to the relevant actors for characterising the 
treatment to which the applicant was s'tlbj cted, the Court is satisfied that 
the real and immediate threats against t e applicant for the purpose of 
extracting information from him attained t b mínimum level of severity to 
bring the impugned conduct within the se e of Article 3. It reiterates that 
accordíng to its own case-law (see paragra 91 above), which also refers to 
the- ·definition of torture in Article 1 of e United Nations Convention 

~~gaínst Torture (see paragraphs 90 and 6 above), and accordíng to the 
~~-ews taken by other international hu an-rights monitoring bodies 
~·· e paragraphs 66-68 abo ve), to which the edress Trust likewise referred, 
~ · at of torture can amount to torture, as e nature of torture covers both 
~· .cal pain and mental suffering. In partíc lar, the fear ofphysical torture 

·.• ·itself constitute mental torture. Howe r, there appears to be broad 
~ent, and the Court likewíse consid s, that the classificatíon of 

CA«~A~MAe\ a given threat of physical torture amo nted to psyckological torture 
~~ inhuman or degrading treatment depends pon all the circumstances of 

1 

• a gíven case, including, notably, the severity of he pressure exerted and the 
intensíty of the mental sufferíng caused. Contra íng the applícant's case to 
those in which torture has been found to be esta íshed in its case-law, the 
Court considers that the method of interrogatíon to which he was subjected 
in the circumstances of this case was sufficiently serious to amount to 
inhuman treatment prohibited by Article 3, but that it did not reach the level 
of cruelty required to attain the threshold of torture. 
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2. Whether the applicant lost his victim status 

(a) The Chamber judgment 

109. The Chamber considered that the applicant could no longer claim to 
be the victim of a violation of Article 3. It found that the domestic courts 
had expressly acknowledged, both in the criminal oceedings against the 
applicant and in the criminal proceedings against police officers D. and 
E., that the applicant's treatment during his interr tion by E. had violated 
Article 3. Moreover, the applicant had been affl r ed sufficient redress for 
this breach at nationallevel. The two police offi rs involved in threatening 
him had been convicted and punished and ha suffered prejudice in their 
careers. In the circumstances of the present ca , these convictions had to be 
considered sufficient in affording redress in a manner other than by way of 
monetary compensation. Furthermore, the us of the proscribed methods of 
investigation had resulted in sanctions i that none of the applicant's 
pre-trial statements had been admitted into 

(b) The parties' submissions 

(i) The applicant 

110. The applicant argued that he had n t lost his status as a victim of a 
breach of Article 3. The domestic courts ha failed to acknowledge clearly a 
breach of his Convention right in a lega y binding manner. They had 
merely mentioned Article 3 in their decis ons dismissing the applicant's 
applications and complaints. · 

': -, 111. Furthermore, the applicant claim that he had not received 

~-~-.i.§j ~ .. · uate·. redress for the breach of the pr~h bition of torture. H.e h~d not 
~{ . d any personal benefit from the conv1c ons of D. and E., who, m any 
( 1'\ad been sentenced to very modest, s spended fines and who had 
7+' , ' is·~ suffered no disciplinary consequen es for their conduct. D. had f . been promoted following his convic ion. The official liability 
• ~~e~"gs, in which the applicant had clai ed compensation for the 
:t~e~~~ulting from his treatment in brea of Article 3, were still 
::~~ before the civil courts and, to date, e had not received any 
'~'1~mb'¡tensation. Furthermore, he argued that the s tus quo ante could only 

have been restored by the exclusion, at trial, of all "tems of evidence which 
had been obtained as a direct result of the viola ·on of Article 3. This 
evidence, the admissibility of which had been determi d at the outset of his 
trial, had secured his conviction and, by implication, t imposition of the 
maximum applicable penalty. The exclusion only of the pre-trial statements 
he had made as a result of coercion was not sufficient redress as such 
statements were not necessary for the prosecution's case against him once 
the real evidence had been admitted. 
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(ii) The Government 

112. The Govemment asked the Grand Chamber to confirm the 
Chamber's finding that the applicant had lost his status as the victim of a 
violation of Article 3. Three German courts - namely the Regional Court 
and the Federal Constitutional Court in the criminal proceedings against the 
applicant and the Regional Court in the criminal proceedings against the 
police officers- had expressly acknowledged the breach of Article 3. These 
courts had underlined that human dignity was · violable and that tortUre 
was prohibited even if the life of a person were stake. 

113. In the Govemment's submission, applicant had also been 
afforded sufficient redress. The two polic fficers involved had been 
convicted in criminal proceedings and sente 
that for a police officer to be tried and e icted of coercion was a very 
serious matter. Moreover, both police offi s had been removed from their 
posts. The Govemment admitted that th applicant had not yet received 
compensation, but argued ¡hat since had brought official liability 
proceedings before the domestic courts nly after lodging his application 
with the Court, the fact that those pro ings were still pending could not 
be taken into consideration as far as e loss of his victim status was 
concemed. Moreover, the Frankfurt am ain Regional Court had excluded 
the admissibility not only of the confes on of 1 October 2002, but also of 
all subsequent confessions made by t applicant before the police, the 
prosecution and a judge prior to his ial. However, the applicant, after 
having been instructed that his previou confessions could not be used in 
evidence, had nevertheless made a new 11 confession on the second day of 
his trial, before any other evidence had be n introduced. 

~~. (iii) The third-party interveners (Redres Trnst) . 

~
'k < 

~ 114. In the Redress Trust's submission, 'ntemational jurisprudence had 
~ ~cognised that adequate and sufficient remedies in cases of torture and 
~~~ther p~ohibit~d ill-treatment included, in p_articu_lar, the ~ollowing fo~s of 
'111~ reparation whtch could be relevant cumulatively m a particular c~e. Ftrstly, 
r ~ Í~'\estigation capable of leading to the identification and punishment of 
fl).fE~~~P..,{esponsible for any ill-treatment was required (it cited, ínter alía, ltiAo~L~~ 
~~ ... curJ ' and Others v. Bulgaría, 28 October 1998, § 102, 
E¡¡,RJ..s"-*eports 1998-VIII). Secondly, S tates were obliged to ha ve an effective 

criminal justice system capable of effectively punishing those who 
perpetrated torture and other prohibited ill-treatment and of deterring the 
commission of future offences. The punishment for a violation of Article 3 
should reflect the gravity of the offence and the State's obligation to punish 
the agents responsible had to be complied with seriously and not as a mere 
formality (by way of comparison, it cited , and 

~ no. /03, § 63, 20 December 2007). Thirdly, adequate and 
sufficient remedies for torture and other forms of ill-treatment included 
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effective civil remedies, in particular, compensation for pecuniary and non­
pecuniary damage. The Court itself had repeatedly found that a judgment 
per se was not sufficient to constitute just satisfaction in cases of serious 
violations, such as those of Article 3, and had made an award for non-
pecuniary damage (it cited, for instance, Seü;uk and . v. 
24 April 1998, § § 117-18, Reports 1998-Il). F ourthly, a restoration of rights 
addressing the continuing impact of the torture, such as the exclusion of 
involuntary confessions, was required. Fifthly, the State had to provide for 
measures guaranteeing the non-recurrence of the prohibited conduct. 

{e) The Court's assessment 

(i) Recapitulation ofthe relevan! principie 

115. The Court reiterates that it falls, fir , to the national authorities to 
redress any violation of the Convention. In is regard, the question whether 
an applicant can claim to be the victim of e violation alleged is relevant at 
all stages of the proceedings under the C vention (see, inter afia, Siliadin 
v. France, no. 101, § 61, ECHR 20 -VII, and, v. Ita/y (no. 1) 
[GC], no. 197, § 179, ECHR 06-V). A decision or measure 
favourable to the applicant is not, in · n iple, sufficient to deprive him of 
his status as a "victim" for the purp e of Article 34 of the Convention 
unless the national authorities have ac owledged, either expressly or in 
substance, and then afforded redress ~ r the breach of the Convention 
( see, in ter afia v. Germany, 15 J ly 1982, § 66, Series A no. 51; 

v. Romania [GC], no. 195, § 44, ECHR 1999-VI; Siliadin, 
cited above, § 62; and Scordino (no. 1), cit d above, § 180). 

P-~~ 116. As to the redress which is appr riate and sufficient in order to 
' lf~ ~medy a breach of a Convention right t national leve!, the Court has 

~~flerally. considered. this t~ be dependent on all the circumst~nce~ of ~he 
. _. -~se\. havmg regard, m p~rttcular, to the na re of the ~onvent10n vwlatton 
. ~·¿.las' e (compare, for mstance, no. 1), ctted above, § 186). 

,.;.,• In ca of wilful ill-treatment by State age s in breach of Article 3, the 
r . s repeatedly found that two measures are necessary to provide 
"'~5~,: su · · \ redress. Firstly, the S tate authorities must have conducted a 

, =~~~tJ:lóAugh_ and effective investigatio~ capable o~ leadin~ to the identifica~ion 
tfU ánd pumshment of those responstble (see, mter alza, , ctted 

above, § 48; /02, §§ 28-29, 17 July 2008; 
and ctted above, 'I'J and 81). Secondly, an award of 
compensation to the applicant is reqmred where appropriate (see 

cited above, § 79, and, mutatis mutandis, _ , cited above, 
§ 98, and Abdülsamet v. no. 196, § 53, 
2 November 2004 (both in the context of Artícle 13)) or, at least, the 
possibility of seeking and obtaining compensation for the damage which the 
applicant sustained as a result of the ill-treatment (compare, mutatis 
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mutandis, 1 and cited above, § 56 (conceming a breach 
of Article 2); c;amdereli, cited above, § 29; and v. 
no. '03, § 58, 13 January 2009). 

117. As regards the requirement of a thorough and effective 
investigation, the Court reiterates that where an individual raises an 
arguable claim that he has been seriously ill-treated by the police or other 
such agents of the State unlawfully and in breach of Article 3, that 
provision, read in conjunction with the State's eneral duty under Article 1 
of the Convention to "secure to everyone wit their jurisdiction the rights 
and freedoms defined in ... [the] Conventio ', equires by implication that 
there should be an effective official investí ati . Such an investigation, as 
with one under Article 2, should be capab o leading to the identification 
and punishment of those responsible (se in rafia, Assenov and Others, 
cited abo ve, § 1 02; . cited abo ve § 131; . cited abo ve, 
§§ 36-37; and , cited o e,§ 81). For an investigation to 
be effective in practice 1t IS a prere · ite that the State has enacted 
criminal-law provisions penalising pra · es that are contrary to Article 3 
(compare, mutatis mutandis, MC. v. f!aria. no. '98, §§ 150, 153 
and 166, ECHR 2003-XII; i ', cited above, §57; and 

. cited above, § 38). 
118. Conceming the requirement fi compensation to remedy a breach 

of Article 3 at nationallevel, the Cou as rapeatedly found that, in addition 
toa thorough and effective investigati it is netéssary for the State to have 
made an award of compensation to the applicdt, where appropriate, or at 
least to have given him or her the p sibility of seeking and obtaining 
compensation for the damage he or sh sustained as a result of the ill­
treatment (see in detail the references in aragraph 116 above). The Court 

t :::-0 has already had occasion to indicate in e context of other Convention 
{;~,_,~icles that an applicant's victim statu may depend on thé ·level of 
f~,' gf.mpensation awarded at domestic level, ving regard to the facts about 
.v.. ,;hich he or she complains before the Cou (see, for instance, 

.jllv. Denmark (dec.), no. /98, 14 June 20 , and (no. 1), cited 'f' abové1 § 202, in respecr or a complaint und Article 6, or Jensen and 
}iAfii . v. Denma~k (dec.), no.. 1~99, 20 ~arch 2003, in respect of a 
¡,~os:w~mt under Art1cle 11). Th1s findmg apphes, mutatis mutandis, to 
¡e~plaints conceming a breach of Article 3. 

b'AA · 119. In cases of wilful ill-treatment the breach of Article 3 cannot be 
remedied only by an award of compensation to the victim. This is so 
because, if the authorities could confine their reaction to incidents of wilful 
ill-treatment by State agents to the mere payment of compensation, while 
not doing enough to prosecute and punish those responsible, it would be 
possible in sorne cases for agents of the State to abuse the rights of those 
within their control with virtual impunity, and the general legal prohibition 
of torture and inhuman and degrading treatment, despite its fundamental 
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importance, would be ineffective in practice (see, among many other 
authorities, , cited above, § 60; j cited above, § 29; and 
Vladimir Romanov, cited above, § 78). 

(ii) Application ofthese principies to the present case 

120. The Court thus has to examine, firstly, whether the national 
authorities have acknowledged, either expressly or in substance, the breach 
of the Convention. It notes in this co e ion that in the criminal 
proceedings against the applicant, the Frank m Main Regional Court, in 
its decision dated 9 April 2003, expressly s te that the threat to cause the 
applicant pain in order to extract a stat m t from him had not only 
constituted a prohibited method of interr a on under Article 136a of the 
Code of Criminal Procedure. The threat a also disregarded Article 3 of 
the Convention, which underlay provision of the Code 
(see paragraph 26 above). Likewise, Federal Constitutional Court, 
referring to the Regional Court's finding a violation of Article 3, observed 
that the applicant's human dignity d the prohibition on subjecting 
prisoners to ill-treatment (Article 1 an rticle 104 § 1, second sentence, of 
the Basic Law) had been disregarded s e paragraph 42 above). In addition 
to that, in its judgment of 20 Decem er 2004 convicting the poli ce officers, 
the Frankfurt am Main Regional C urt found that such methods of 
investigation could not be justi 1 d as an act of necessity because 
"necessity" was not a defence to a vio atlon of the absolute protection of 
human dignity under Article 1 of the Ba ic Law, which also lay at the heart 
of Article 3 of the Convention (see paragraph 48 above). 
In view of this, the Grand Chamber, wh h agrees with the findings of the 
Chamber in this respect, is satisfied tha the domestic courts which were 
called upon to rule on this issue ac owledged express1y and in an 

, ~~~.·· unequivocal manner that the applicant's int rrogation had violated ~. _icle 3 
, ~~ 9,. of the Convention. · 
~~'' ~\! 121. In assessing whether the national a thorities further affo1ded the 
~;,. ,~LJ aJ'lplicant appropriate and sufficient redress ti the breach of Article 3, the 
f~~~· must determine, in the first place, whethe hey carried out a thorough r ,, .. a.~ ffective inv~stigation against t~ose responsible in complia~ce with the 
iH.I\fft' · ments of 1ts case-law. In domg so, the Court has prevwusly taken 
ws:; ,,. )jto ~co~nt s~veral criteria. Firstly, impo~~nt factors. fo~ an e~fecti.ve 
~~.~ • .._. mvestlgatwn, v1ewed as a gauge of the authontles' determmatlon to 1dent1fy 

and prosecute those responsible, are its promptness (compare, in ter alia, 
, cited above, §§ 78-79; , cited above, 

§ 59; and cited above, §§ 85 et seq.) and its expedition 
(compare 1 v. Russia, no. /01, § 109, 26 January 2006, and 

' and Others v. Russia, no. /03, § 89, 15 May 2008). 
Furthermore, the outcome of the investigations and of the ensuing criminal 
proceedings, including the sanction imposed as well as disciplinary 
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measures taken, have been considered decisive. It is vital in ensuring that 
the deterrent effect of the judicial system in place and the significance of the 
role it is required to play in preventing violations of the prohibition of 
ill-treatment are not undermined (compare Ali and 
no. /02, § 62, 8 April 2008; _ cited above, § 38; and 

_ cited above, §§ 60 et seq.). 
122. The Court notes in the present case that criminal investigations 

against the police officers D. and E. were op d sorne three to four months 
after the applicant's questioning on 1 Oc o er 2002 (see paragraph 23 
above) and that the officers were convicte i a final judgment sorne two 
years and three months after that date. Eve t ough the Court notes that the 
Frankfurt am Main Regional Court miti a d their sentence in view of, 
among many other factors, the Ion (iuration of the proceedings 
(see paragraph 50 above), it is prepared t ccept that the investigation and 
the criminal proceedings were, ·• neve eless, sufficiently prompt and 
expeditious to meet the standards set by t e Convention. 

123. The Court further observes th t the police officers were found 
guilty of coercion and incitement to coercion, respectively, under the 
provisions of German criminallaw, fo heir conduct in their interrogation 
of the applicant which was in contr v ntion of Article 3. However, the 
Court notes that they were sen ten ce. r this contravention only to very 
modest and suspended fines. The Cou iterates in this connection that it is 
not its task to rule on the degree of indiv ua1 guilt (see 1 ~ v. Turkey 
[GC], no. 199, § 116, ECHR 20 4-XII, oo.d 

· [GC], nos '98 and · /98, § 147, ECHR 2005-VII), or 
to determine the appropriate sentence o an offender, those being matters 
falling within the exclusive jurisdiction of the national cnminal courts. 
However, under Article 19 of the Conve tion and in accordance with the 
prjnciple that the Convention is intended o guarantee rights that·are not 

~' -?6t~tical or illusory, but practica! and ef ctive, the Court has to ensure 
~jA"~J '"'~:i/¡tate's obligation to protect the rights o those under its jurisdiction is 
~-~ qualel¡ischarged (see cited above, § 61, 

- _ _ : '.~rt r' references). It follows that while the Court acknowledges the 
: ·:·- e ·~f t . national courts in the choice of appropriate sanctions for 

V ; i'ff-treatm~' by S tate agents, it must retain its supervisory function and 
iiAt rinterté~· ases of manifest disproportion between the gravity of the act 
lE ~J~d th~'tliiishment imposed. Otherwise, the S tates' duty to carry out an 
M1~e investigation would lose much of its meaning (see 

cited above, § 62; compare also Ali and Awe Duran, cited 
above, § 66). 

124. The Court does not overlook the fact that the Frankfurt am Main 
Regional Court, in determining D.'s and E.'s sentences, took into 
consideration a number of mitigating circumstances (see paragraph 50 
abo ve). It accepts that the present application is not comparable to other 
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conceming arbitrary and serious acts of brutality by State agents 
which the latter then attempted to conceal, and in which the Court 
considered that the imposition of enforceable prison sentences would have 
been more appropriate (compare, for instance, 
cited above, § 63, and Ali and Awe Duran, cited above, §§ 67-72). 
Nevertheless, imposing almost token fines o . 60 and 90 daily payments of 
EUR 60 and EUR 120, respectively, and, hermore, opting to suspend 
them, cannot be considered an adequate r s nse to a breach of Article 3, 
even seen in the context of the sentencin p actice in the respondent State. 
Such punishment, which is manifestly di r portionate to a breach of one of 
the core rights of the Convention, do ot have the necessary deterrent 
effect in order to prevent further violati n of the prohibition of ill-treatment 
in future difficult situations. 

125. As to the disciplinary sanct s imposed, the Court notes that 
during the investigation and trial oj D. nd E., both were transferred to posts 
which no longer involved direct sociation with the investigation of 
criminal offences (see paragraph 50 hove). D. was later transferred to the 
Police Headquarters for Technology Logistics and Administration and was 
appointed its chief (see paragraph above). In this connection, the Court 
refers to its repeated finding that w re State agents have been charged with 
offences involving ill-treatment, i is important that they should be 
suspended from duty while bei investigated or tried and should be 
dismissed if convicted (see, for in t nce, .~ cited above, 
§ 55; 1 cite above, § 63; and 
cited above, § 64). Even if the Cou accepts that the facts of the present 
case are not comparable to those t issue in the cases cited herein, it 
nevertheless finds that D.'s subsequ t appointment as chref of a police 

M~~ authority raises serious doubts as whether the authorities' reaction 
~~ ~fl.ected, adequately, the se~ousness i volved in a breach of Article 3 - of 
~ ~uch he had been found gmlty. 
(~ ' f;: 126. As to the add~tional requ~rement of compensation in order to 
~p.emedy a breach of Arttcle 3 at natwnal level, the Court observes that the 
e-,~t applic~t avai~ed himself of the possibi~ity ~f seeking ~ompensation for t~e 
~·~_da~-~ sustamed as a result of the vwlatton of Arttcle 3. However, hts 
:~~pp~ion for legal aid to bring such official liability proceedings, 
q~~ACL"foJJh.lwing a remittal, has itself, apparently, been pending for more than three 
11\IÉAA•·'rears and, consequently, no hearing has yet been held and no judgment 

given on the merits of his claim. The Court would observe that, in practice, 
it has made awards under Article 41 of the Convention in respect of 
non-pecuniary damage in view of the seriousness involved in a violation of 
Article 3 (see, among many other authorities, Selr;uk and Asker, cited above, 
§§ 117-118). 

127. In any event, it considers that appropriate and sufficient redress for 
a Convention violation can only be afforded on condition that an application 
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for compensation remains itself an effective, adequate and accessible 
remedy. Excessive delays in an action for compensation, in particular, will 
render the remedy ineffective (compare, mutatis mutandis, Scordino (no. 1), 
cited above, § 195, in respect of compensation for non-compliance with the 
"reasonable time" requirement of Article 6). It finds that the domestic 
courts' failure to decide on the merits of the applicant's compensation claim 
for more than three years raises serious doubts as to the effectiveness of the 
official liability proceedings in the circumstances of the present case. 
The authorities do not appear to be determin d to decide on the appropriate 
redress to be awarded to the applicant and t s have not reacted adequately 
and efficiently to the breach of Article 3 at i ue. 

128. The Court further notes that in th applicant's submission, redress 
for the authorities' breach of Article 3 cou only have been granted by also 
excluding, at his trial, all.items of evidenc obtained as a direct result of the 
violation of that Article. It observes that its case-law as it stands, it has 
generally considered compliance with th requirements of an investigation 
and compensation both necessary and s fficient in order for a respondent 
State to provide adequate redress at naf nal level in cases of ill-treatment 
by its agents breaching Article 3 (see p graphs 116-119 above). However, 
it has also found that the question a to what measures of redress are 
appropriate and sufficient in order to r edy a ~reach of a Convention right 
depends on all the circumstances of th case (see paragraph 116 above). 
It would not therefore exclude the pos ibility that in cases in which the 
deployment of a method of investigati n prohibited by Article 3 led to 
disadvantages for an applicant in cr inal proceedings against him, 
appropriate and sufficient redress for th t breach may have to entail, in 
addition to the above-mentioned requi ments, measures • of restitution 
addressing the issue of the continuing im act of that prohibited method of 

estigation on the trial, in particular the e clusion of evidence olftained by 
eiching Article 3. ·;. .. 

.. . i'!l9. In the present case, the Court does n , however, have to determine 
..... ?tfl~~is~e and does not, therefore, have to examine at this stage whether the 
~pro .. hib~··, method of interrogation in the investigation proceedings can be 

~¡ said t?, ve had a continuin~ impact_ on the applic~nt's trial and ~o hav_e 
CIA\. ~ • entdfl~ . sadvantages for h1m. Havmg regard to 1ts abo ve findmgs, 1t 
~~< otJU' cons~e~s ~~at, in any event, the different measures taken by the domes tic 
~~.¡~:~: .... -.attthorities failed to comply fully with the requirement of redress as 

established in its case-law. The respondent State therefore did not afford the 
applicant sufficient redress for his treatment in breach of Article 3. 

130. It follows that the applicant may still claim to be the victim of a 
violation of Article 3 within the meaning of Article 34 of the Convention. 
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B. Compliance with Article 3 

131. The Court refers to its above finding (see paragraphs 94-1 08) that 
while being interrogated by the police on 1 October 2002 the applicant was 
threatened with torture in order to make him disclose J. 's whereabouts and 
that this method of interrogation constituted inhuman treatment as 
prohibited by Article 3. 

132. There has therefore been a violation Article 3 of the Convention. 

II. ALLEGED VIOLATION OF ARTICL OF THE CONVENTION 

133. The applicant further submitted t t his right toa fair trial had been 
violated, in particular, by the admission d use of evidence that had been 
obtained only as a result .of the confessi extracted from him in breach of 
Article 3. Article 6, in so far as relevant, 

"l. In the determination ... of any crim· 1 charge against him, everyone is entitled 
toa fair ... hearing ... by [a] ... tribunal ... 

A. Scope of the case befo re the Gr 

134. The Court notes that before th Grand Chamber, the applicant also 
repeated his complaint under Article 6 hat he had been deliberately refused 

. contact with his defence counsel on 1 ctober 2002 until ali the evidence 
~~ against him had been secured. Accordin to its case-law, the ••case" referred 
i::f: '\to the Grand Chamber is the applicatio as it has been declared a~m~sible 

i>Y the Chamber (see, inter afia, v. Finland [GC], no. '94, 
-~ 141, ECHR 2001-VII; v. Tur~ey [GC], no. '97, § 36, 
~ EC~R 2002-V; and _ ~ v. Romania [GC], no. 196, 
r.~ § 6~ ECHR 2004-XI). As the Chamber, in its decision on admissibility of 
nMióf'ttl.GI\pril 2007, found that the applicant had failed to exhaust domes tic 
~oe '·'r~~ies as required by Article 35 § 1 of the Convention in respect of the 
~~~ ~~mplaint conceming consultation of his defence counse1, the Grand 

Chamber has no jurisdiction to examine it. 

B. The Government's preliminary objection 

135. The Govemment objected that the applicant had failed to exhaust 
domestic remedies as required by Article 35 § 1 of the Convention in 
respect of his remaining complaint under Article 6. He had not properly 
raised before the domestic courts his complaints about the failure to 
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discontinue the criminal proceedings against him and the failure to exclude 
the use in those proceedings of items of evidence obtained as a result of the 
prohibited methods of investigation. 

l. The Chamber judgment 

136. The Chamber did not consider it 
Government's preliminary objection, which it h 
complaint under Article 6, as it found that th 
Article 6 (see paragraph 86 of the Chamber ju 

2. The parties' submissions 

(a) The Government 

cessary to rule on the 
· oined to the merits of the 
had been no violation of 

ent). 

13 7. The Government objected before the Grand Chamber that the 
applicant had failed to exhaust domestic r edies for the same reasons as 
those they had relied on in the proceed gs before the Chamber. They 
submitted, firstly, as regards the applicant claim that his criminal trial had 
been unfair as it should have been disc tinued on account of the threats 
against him, that the Federal Consti tional Court had declared his 
constitutional complaint inadmissible f¡ r failure to provide sufficient 
substantiation. It had been up to the app · ant to explain why constitutional 
law did not only require the exclusion o the statements made during the 
questioning by the poli ce, but also the dis ontinuation of the proceedings. 

138. Secondly, the applicant had not austed domestic; remedies in so 
~J:ar as he complained about the refusal to exclude the admission of certain 

~i'q¡ms of evidence in the proceedings. As confirmed by the Federal 
nstitutional Court, he had failed t substantiate in detail in the 

rtlftceedings before the Federal Court f Justice, as required by .• the 
~,fpplicable rules on procedure, that he wa also challenging the use of the 

r,.¡: ~ found in Birstein, which was a completely difieren! claim 
JEl-~ , _d to his application to discontinue tH proceedings. In particular, the 
~s~pQJ.~ant had not corrected the Federal Pu lic Prosecutor's statement of 
~i~r9 ~arch 2004 which contained the latter's evaluation of the scope of the 

appeal on points of law to the effect that the applicant had not alleged a 
violation of Article 136a § 3 of the Code of Criminal Procedure. 

(b) The applicant 

139. The applicant contested this view and argued that he had exhausted 
domestic remedies. In his appeal before the Federal Court of Justice, he had 
lodged the broadest possible application, aimed at discontinuing the 
criminal proceedings because of the manner in which evidence had been 
obtained. His broad appeal had included the narrower application regarding 
the inadmissibility of the real evidence obtained as a result of the confession 
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extracted from him. In lodging his appeal, he had included full copies of his 
preliminary applications of 9 April 2003. His appeal on points of law had 
been dismissed without the Federal Court of Justice fumishing any reasons. 

140. The applicant further stressed that in his subsequent complaint to 
the Federal Constitutional Court, he had substantiated his claim fully, 
explaining in detail and with reference to leading decisions of that court 
how the failure to discontinue the proceedings and to exclude the impugned 
items of evidence had breached his rights under Articles 1 and 1 04 of the 
B~c~~ · 

3. The Court's assessment 

141. The Grand Chamber has jurisdic n to examine the preliminary 
objection as the Govemment previously r ised that same objection before 
the Chamber in their observations on th admissibility of the application 
(see paragraph 84 of the Chamber jud nt), in accordance with Rules 55 
and 54 of the Rules of Court (see N C. . Ita/y [GC], no. 194, § 44, 
ECHR 2002-X; v. Cyprus [G ], no. 100, §§ 32 and 37, 
ECHR 2004-III; and v. /t ly [GC], no. 100, § 41, 
ECHR 2006-II). . 

142. The Court reiterates that the ose of Article 35 is to afford the 
Contracting States the opportunity preventing or putting right the 
violations alleged against them before hose allegations are submitted to it 
(see, inter alia, v. France [GC], o. 95, § 41, ECHR 1999-VI). 
Whereas Article 35 § 1 ofthe Conventi n must be applied with sorne degree 
of flexibility and without excessive fi alism, it does not require merely 
that applications should be made to the appropriate domestic courts and that 
use should be made of effective reme ies designed to challenge decisions 

t~Á already given. It normally requires als that the complaints intended to be 
~~~ brought subsequently before the Cou should have been made to those 
~ ~same courts, at least in substance an in compliance with the formal 
t4~ ¡.equirements and time-limits laid down n domestic law (see, among other 
~-- authorities, v. France, 19 March 991, § 34, Series A no. 200, and 
f,~ and Others v. Turkey, nos. /93 and 194, §§ 604 and 605, 
~ 11____ 1.3 .. November 2003). 
~ fi!P!'~,.,~ 
~-~ot, .· ... .J.4.3. Consequently, domestic remedies have not been exhausted when an 
~cuF.'-~peal i~ not accepted for examina ti o~ because of a. procedu~al mistake by 
~~ the apphcant. However, non-exhaust10n of domesttc remedies cannot be 

held against him if, in spite of his failure to observe the forms prescribed by 
law, the competent authority has nevertheless examined the substance of the 
appeal (compare, in ter alia, Mitropolia Basarabiei Si Exarhatul Plaiurilor 
and Others v. Moldava (dec.), no. /99, 7 June 2001; v. Poland 
(dec.), no. /98, 3 October 2002; v. Germany (dec.), 
no. 100, 26 October 2004; and , cited above, § 52). 
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144. The Court observes that the applicant complained before it that his 
criminal trial had been unfair owing to the admission into trial of items of 
evidence obtained as a direct result of confessions extracted from him. 
He raised this issue, specifically, before the Regional Court in particular in 
his preliminary application of 9 April 2003 seek" g a declaration that the 
use in the criminal proceedings of all items of e dence which had become 
known to the investigation authorities because the statements unlawfully 
extracted was prohibited (see paragraph 25 ab e). The Court notes that in 
his appeal on points of law to the Federal urt of Justice, the applicant 
referred to that application and submitted full copy of it to that court 
(see paragraph 37 above). The Federal Co of Justice itself dismissed his 
appeal as ill-founded without giving rea ns for its decision. In these 
circumstances, the Court is persuaded hat, in accordance with the 
requirements of its case-law, the applic t raised the substance of his 
complaint under Article 6 in the procee · gs before the Federal Court of 
Justice. In particular, it cannot speculate s to whether the Federal Public 
Prosecutor's possibly different interpreta n of the scope of the applicant's 
appeal was adopted by that court. As th applicant again argued before the 
Federal Constitutional Court that the use f the unconstitutional methods of 
investigation should have entailed a p ibition on the admission of the 
impugned items of evidence at his trial paragraph 40 above ), the Court 
finds that he raised the substance o his complaint under Article 6 
throughout the proceedings before the d estic courts. 

145. The Court further observes tha the applicant, in addition, argued 
. . before the Regional Court, the Federal Court of Justice and the Federal 
t-~·;\.Cunstitution~l Co~rt that the criminal oceedings a~ai~st him ought to 
t:J/~ ·~ave been d1scontmued because of the u e of unconstltutwnal methods of 
~~~~ jfves~igation (see paragraphs 24, 37 and 4 _above). As with his application 
~·_iJtlentwned above (see paragraph 144), t s request concemed the legal 
f!.?" consequences in a criminal trial of the se of evidence obtained by r pro~ibited method~ o~ interrogation in pre- .. al inv~sti~ation procee~ings. 
~"'!'Eoe~ederal Constttutwnal Court declared h1 constltuttonal complamt on 

• f~BADE ut~·account inadmissible for failure to substantiate it sufficiently. The Court 
~~itotes, however, that in its decision, the Federal Constitutional Court 

confirmed that the police's threat to inflict pain on the applicant in the 
investigation proceedings had violated human dignity and the prohibition on 
subjecting the applicant to ill-treatment, as enshrined in the Basic Law. That 
court further held that the procedural flaw of having applied 
unconstitutional methods of investigation had been sufficiently remedied by 
the criminal courts by the exclusion from trial of the statements made under 
threat and had not, in addition, required the discontinuation of the criminal 
proceedings (see paragraphs 42-44 above). The Court considers that through 
these observations, the Constitutional Court examined, at least partly, the 
substance of the applicant's constitutional complaint conceming the 
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discontinuation of the criminal proceedings against him. Therefore, 
non-exhaustion of domestic remedies cannot be held against him in this 
respect either. 

146. The Court finds that the applicant thus provided the domestic courts 
with the opportunity to put right the alleged violation and concludes that the 
Govemment's objection of non-exhaustion of domestic remedies must be 
dismissed. 

C. Compliance with Article 6 of the Con 

l. The Chamber judgment 

147. The Chamber held that there had b no violation of Article 6 §§ 1 
and 3. It observed that the Regional Court d excluded the use at trial of all 
pre-trial statements made by the applica to the investigation authorities 
owing to the continuous effects of the pro bited methods of interrogation in 
the investigation proceedings. The dom e court had, however, used sorne 
items of evidence secured as an indir t esult of the statements extracted 
from the applicant. The Chamber on idered that there was a strong 
presumption that the use of items o ·e "dence obtained as the fruit of a 
confession extracted by means contrary o Article 3 rendered a trial as a 
whole unfair in the same way as the use of the extracted confession itself. 
However, in the particular circumstan s of the case, it had been the 
applicant's new confession at the trial wh eh had been the essential basis for 

.his conviction. Other items of eviden e, including the impugned real 
evidence, had been of an accessory natu e only and had. been relied upon 

~erely to prove the veracity of that confe ion. 

1
1\, 148. The Chamber was not persuaded that the applicant had no longer 

any defence option left to him but to onfess at the trial in· view of the 
rtijssion of the impugned items of evide e. In the domestic proceedings, 
~ich he had been assisted by counsel, he had confirmed that he had 

~ered his confession out of remorse. e fact that his confessions at 
"':~ had differed could be seen as a variation in his defence strategy. 
fSA~applicant had also taken the opportunity to challenge the impugned real 
t~~ence at his trial, and the Chamber acknowledged that the Regional 

Court had weighed up all the interests involved in deciding to admit that 
evidence. 

149. In view of these elements, the Chamber concluded that the use of 
the impugned items of evidence had not rendered the applicant's trial as a 
whole unfair. 
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' 2. The parties' submissions 

c. 

(a) The applicant 

150. In the applicant's submission, the admission of real evidence 
obtained in breach of Article 3 had rendered his criminal trial unfair in 
violation of Article 6. Once that evidence had been admitted, he had been 
deprived, entirely, of his right to defend himse He had al so been deprived 
of the protection afforded by the princip, e against self-incrimination. 
He claimed that the evidence recovered in B. st in and on the retumjoumey 
therefrom had been obtained by the polic der directly forcing him to 
point out its precise whereabouts. He ha b en obliged to walk, without 
shoes, through woods to the place where h ad hidden J.'s corpse. The fact 
that his directions as to where he had hid the corpse and its consequent 
discovery had been recorded on videota demonstrated that the events at 
Birstein had not been about the child's escue but about the recovery of 
evidence in a manner aimed at securing s conviction. 

151. The applicant argued that the mpugned real evidence had been 
decisive in, and not merely accessory , securing his conviction. Though 
other charges would have been pos e, the self-incriminating evidence 
obtained as a result of his extracted e ssion was wholly necessary for the 
charge of and conviction for murder. T ere had been no other hypothetical 
clean path which would have led the p lice to this evidence at the relevant 
time. Whether they would ever hav found it was a matter of pure 

¡¡culation. 

1
2. As the trial court at the ou set of the trial had rejected his 
ation to exclude the evidence ob ined in violation of Article 3, the 

fnf of the trial had, at that p ·nt, effectively, been determined. 
fjf~jfrssible defence strategy, such as elying on the right to remain silent 
~\eiiíhg that J. had been killed accid ntally or vo1unteering at an early 
~ s~full confession in the hope of m igation of sente119e, had become 
'1~. He had partially confessed on t e second day ofthe trial and had 
r~~tted to having killed J. intentiona y at the end of the trial after all 
~ ímpugned items of evidence which he had sought to have excluded had 
been adduced. Indeed, even the prosecution and the accessory prosecutors, 
in opposing any possibility of mitigation of sentence, had pointed out that 
he had only confessed to what had already been proven. 

153. The applicant further submitted that, regardless of whether the 
method of interrogation was to be classified as torture or as inhuman 
treatment, the Convention (he referred, in particular, to the Court's judgment 
in the case of Jalloh, cited abo ve) and provisions of public intemationallaw 
(Article 14 of the ICCPR, Articles 15 and 16 of the United Nations 
Convention against Torture) warranted the exclusion of all evidence 
obtained by means of a violation of the absolute prohibition of torture and 
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inhuman treatment. Contrary to the view taken by the domestic courts and 
by the Chamber, protection of the absolute right under Article 3 could not 
and should not be weighed against other interests, such as the satisfaction of 
securing a conviction. As a matter of principie, the exclusion of the 
evidence in question was essential for removing all incentives for engaging 
in torture or ill-treatment and thus for preventing such conduct in practice. 

(b) The Government 

154. The Government invited the Gran hamber to confirm the 
Chamber's finding that there had been no viola io of Article 6 § § 1 and 3 of 
the Convention. As regards the way in whic t e impugned evidence had 
been obtained, they contested that the appl" a t had had to walk without 
shoes or had been subjected to further thre t either in Birstein or on the 
retum joumey. 

155. The Govemment accepted that th egional Court had decided at 
the outset of the trial that the impugned it s of evidence found in Birstein 
would be admitted into evidence at the tri . Nevertheless, the applicant had 
confirmed before the domestic courts tha e had volunteered his confession 
at the trial out of remorse and because wanted to take responsibility for 
bis crime, even though he could also ha e remained silent or could have lied 
to the court. He might have changed hi fence strategy in the hope that he 
would receive a more lenient sente e but this decision had not been 
related to the use of the impugned items f evidence. It was not correct that 
\!a;o~~tR.1.1·.ca11t had had no choice but to nfess at the trial because, as the 

confirmed, it was possible hat he might not have been found 
·~,1l1"orl<>1" had he not confess d anew. Following a qualified 

the trial court, he had co fessed, on the second day of his 
d<"~w..,.~.,. clear from this confession that he had killed J. intentionally. 

a~•:'e'nmc•f\ between the first trial e nfession and the later one was 
in that the former ha not included an admission that 

theocWülDe:t!ti•,.Jl;,had been part of bis plan rom the outset. This additional 
58ffii"SM8h Wfti,4J.ot a necessary element to pr ve murder. 
li'~,~~~~ Government underlined that t e applicant's conviction had 
been based on the confession he had voluntee d at bis trial. The items of 
evidence secured after the joumey to Birstein, such as J.'s corpse and the 
autopsy report thereon and the tyre tracks from the applicant's car at the 
pond, had been of an accessory nature only and had been used merely to test 
the veracity of the applicant's confession at the trial. This was clearly stated 
in the reasoning of the Regional Court's judgment convicting the applicant. 

157. The Govemment noted that Article 6 of the Convention did not la y 
down any rules on the admissibility of evidence, as such, which was 
primarily a matter for regulation under nationallaw. They underlined their 
obligation under the Convention to apply the criminal law against a 
murderer. The public interest in having the murderer of an abducted child 
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convicted was of very serious weight. The Govemment further argued that 
the case-law of the United States Supreme Court, which went furthest in 
prohibiting the use of the "fruit of the poisonous tree", needed careful 
analysis. In the leading case of v Williams (11 June 1984 (467 U.S. 
431 ), see paragraph 73 abo ve), for instan ce, that court had held that a body 
found after an improper investigation could be admitted into evidence in 
circumstances where it would have been found in any event. It was likely in 
the present case that J.'s corpse, hidden at a ace which the applicant had 
previously visited, would have been found s o er or later. 

(e) The third-party interveners 

(í) J. 's parents 

158. In the submission of J.'s parent , the applicant's trial had fulfilled 
the requirements of Article 6. At·the tri the applicant had never indicated 
that he had felt coerced to confess but d repeated that he was making his 
statements freely and out of respect f4 his victim's family. They claimed 
that the applicant had already confess on the second day of the trial that 
he had suffocated J., even though he denied, at that moment, that he had 
planned to do so before abductin ·m. In bis la ter statement he had 
subsequently admitted that he had pi ed from the outset to kill the boy. 

159. J.'s parents further underlin d that the applicant had confirmed in 
his final statement that owing to the ex lusion o(his pre-trial statements, he 

;o .. ~een given the choice of remaining silent or of making a confession and 

l
was not as if everything had bee established. He had claimed that he 
a,Ie a full and free confession ev though he had recognised the risk 
~ould not have any (mitigating) ffect on the trial court's judgment. 

. 

fok~. ublished subsequently by the applicant (entitled.A/ane with God 
Wa Rack) there was no mention hat his confession at the trial had 

J bé~ cause. as a consequence of the pol ce interrogation. In that book, he 
!'ofl~e~ed, regarding his motives for making a new confession at bis 
:~~~',t~~ had wished to express remors and had therefore described bis 
Ríi"4C't§-ih ~tail, at the risk - which materialised that bis confession might not 

have any effect on his sentence (see pp. 225-26). His conduct in the 
proceedings had not, therefore, been a response to the trial court's decision 
to admit the impugned evidence. 

(ii) The Redress Trnst 

160. The Redress Trust underlined that the rationale of the exclusionary 
rule which prohibited the admission of evidence obtained by torture or 
ill-treatment was based upon (i) the unreliability of evidence obtained as a 
result of torture; (ii) the outrage to civilised values caused and represented 
by torture; (iii) the public-policy objective of removing any incentive to 
undertake torture anywhere in the world; (iv) the need to ensure protection 
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of the fundamental rights (to due process and faimess) of the party against 
whose interest the evidence was tendered; and ( v) the need to preserve the 
integrity of the judicial process. 

161. Numerous intemational declarations, rules, resolutions and 
conventions prohibited the admission of statements obtained by torture or 
inhuman treatment as evidence in judicial proceedings. In the Redress 
Trust's view, it was arguable that the exclusionary rule covered not only 
confessions but also derivative evidence found s a result of a statement 
made under torture, notwithstanding that Artic 15 of the United Nations 
Convention against Torture (see paragraph 64 e), in particular, was cast 
in narrower terms. The UN Human Rights C ittee, for instance, in its 
General Comment No. 7 of 30 May 1982 e paragraph 70 above) had 
found that in order to secuie effective contro o the prohibition of torture, it 
was essential to make both confessions and r evidence obtained through 
torture or inhuman or degrading treatment · dmissible in court. Likewise, 
the Supreme Court of Appeal of Sou Africa, in its judgment of 
10 April 2008 in the case of The State (see paragraph 74 
abo ve), had held that any use of evídence tained by torture, including real 
evidence derived from it, rendered procee ings unfair. This had to apply in 
equal measure to other forms of ill-treat ent. The findings of the Court in 
its cases of Jalloh ( cited above, § § 9 and 1 04-07) and 
v. Armenia (no. '03, § 63, ECH 007-VIII) pointed in the same 
direction. 

. The Court reiterates that its du pursuant to Article 19 of the 
~ ._ -ention, is to ensure the observance of e engagell)ents undertaken by 
hhé.con~ting States to the Convention. In articular, it is not its function 
,\~~~~ errors of fact or of law allegedly ommitted by,a national court 
~d in so far as they may ha ve in · nged rights · and freedoms 
~~rebted by the Convention. While Article 6 arantees the right to a fair 
hearing, it does not lay down any rules on the a issibility of evidence as 
such, which is primarily a matter for regulation under national law 
(see v. Switzerland, 12 July 1988, §§ 45-46, Series A no. 140; 

v. Portugal, 9 June 1998, § 34, Reports 1998-IV; and 
_ v. the Czech Republic, no. '02, § 84, 1 March 2007). 
163. It is, therefore, not the role ofthe Court to determine, as a matter of 

principie, whether particular types of evidence - for example, evidence 
obtained unlawfully in terms of domestic law - may be admissible. 
The question which must be answered is whether the proceedings as a 
whole, including the way in which the evidence was obtained, were fair. 
This involves an examination of the unlawfulness in question and, where 
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the violation of another Convention right is concemed, the nature of the 
violation found (see, inter alia, v. the United Kingdom, no. 197, 
§ 34, ECHR 2000-V; v. the United Kingdom, no. 198, 
§ 76, ECHR 2001-IX; and v. the United Kingdom, no. 199, § 42, 
ECHR 2002-IX). 

164. In determining whether the proceedi as a whole were fair, 
regard must also be had as to whether the rig s of the defence have been 
respected. In particular, it must be examine hether the applicant was 
given an opportunity to challenge the authe i ity of the evidence and to 
oppose its use. In addition, the quality of t vidence must be taken into 
consideration, as must the circumstances · which it was obtained and 
whether these circumstances cast doubts on t reliability or accuracy. While 
no problem of faimess necessarily arises ere the evidence obtained was 
unsupported by other material, it may be ted that where the evidence is 
very strong and there is no risk of it eing unreliable, the need for 
supporting evidence is correspondingly ker (see, inter alia, cited 
above, §§ 35 and 37; __ ___ 1, cited abov , § 43; and , cited above, 
§ 96). In this connection, the Court fult r attaches weight to whether the 
evidence in question was or was not ecisive for the outcome of the 
proceedings (compare, in particular, ~cited above, §§ 35 and 37). 

165. As to the examination of th~ e of the Convention violation 
found, the Court reiterates that the quest on whether the use as evidence of 
information obtained in violation of Art ele 8 rendered a trial as a whole 
unfair contrary to Article 6 has to be etermined with regard to all the 
circumstances of the case, including, r pect for the applicant's defence 

l
. ts a. nd the quality and importan ce of t e evidence in questio· .. n (compare, 

. · - alia, , cited above, §§ 35-4 · v. the United 
om, cited above, §§ 77-79; and v. Russia [GC], no. /02, 
-98, ECHR 2009-... , in which no vio ation of Article 6 was found). 

- evtr, particular considerations apply in espect of the ~ in criminal 
,_ .. roceeci}pgs of evidence obtained in breach Article 3. The fise of such 
~ ey!de_?~_ secured as a result of a. violation of . e of t~e co:e and absolute 
E L-~~~ranteed by the Conventlon, always ra1s senous 1ssues as to the 
;r~~ss ~f the pr?ceedings, _ev~n if the admission of such evidence was not 
llj~s1ve m secunng a conv1ction (see v. Turkey (dec.), no. /00, 

9 January 2003; Jalloh, cited above, §§ 99 and 104; ~ v. Turkey, 
no. /01, § § 73-7 4, 17 October 2006; and , cited abo ve, 
§ 63). 

166. Accordingly, the Court has found in respect of confessions, as such, 
that the admission of statements obtained as a result of torture (compare ·· 
and Others v. Turkey, no. /99, § 60, 20 June 2006; j ·, cited 
above, §§ 63, 64 and 66; and 1 v. Moldava, no. 103, §§ 101 and 
104-05, 16 December 2008) or of other ill-treatment in breach of Article 3 
(compare - - v. Turkey, no. /99, §§ 107 and 122-24, 

653 



- .. ~JUDit:' 

ltwMACOP.T! 

~SECRE; 
ióEl: 



' 

' 

lv. GERMANY 47 

21 September 2006, and , cited above, §§ 73-74) as evidence to 
establish the relevant facts in criminal proceedings rendered the proceedings 
as a whole unfair. This finding applied irrespective of the probative value of 
the statements and irrespective of whether their use was decisive in securing 
the defendant's conviction (ibid.). 

167. As to the use at the trial of real evidence obtained as a direct result 
of ill-treatment in breach of Article 3, the urt has considered that 
incriminating real evidence obtained as a result f acts of violence, at least if 
those acts had to be characterised as torture, uld never be relied on as 
proof of the victim's guilt, irrespective of it robative value. Any other 
conclusion would only serve to legitimise, i irectly, the sort of morally 
reprehensible conduct which the authors o rticle 3 of the Convention 
sought to proscribe or, in other words, to "af rd brutality the cloak of law" 
(see Jalloh, cited above, § 105). In its Jallo judgment, the Court left open 
the question whether the use of real eviden e obtained by an act classified 
as inhuman and degrading treatment, but alling short of torture, always 
rendered a trial unfair, that is, irrespecf e of, in particular, the weight 
attached to the evidence, its probative v e and the opportunities of the 
defendant to challenge its admission a d use at trial (ibid., §§ 106-07). 
It found a breach of Article 6 in the p li! ular circumstances of that case 
(ibid., §§ 107-08). 

168. As regards the use of evidenc o tained in breach of the right to 
silence and the privilege against self-incri ination, the Court reiterates that 
these are generally recognised intemationa standards which líe at the heart 

IJUll""'"~u-.. notion of fair procedures under Art ele 6. Their rationale líes, inter 
the protection of the accused agai st improper compulsion by the 

thereby contributing to the avoi ance of miscarriages of justice 
fulfilment of the aims of Article 6. The right not to incriminate 

ii\ particular, presupposes that the rosecution in a criminal case 
e their case against the accus d without resort to evidence 

.. . . ugh methods of coercion or opp ession in defiance ·of the will 
;.t'QJ_fÁ_ sed (see, inter alia, v. the United Kingdom, 
ID~fr'tte r 1996, § 68, Reports 1996-VI;\ 
~~~~ ~ o. '97, § 40, ECHR 2000-XI('and 

§ 100). 

(b) Application of these principies to the present case 

169. As the requirements of Article 6 § 3 conceming the rights of the 
defence and the principie against self-incrimination are to be seen as 
particular aspects of the right to a fair tri al guaranteed by Article 6 § 1, the 
Court will examine the complaints under those two provisions taken 
together (compare, among other authorities, v. Austria, 
27 September 1990, § 23, Series A no. 186; v. Switzerland, 
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15 June 1992, § 43, Series A no. 238; v. France, 25 February 1993, 
§ 44, Series A no. 256-A; and , cited above, § 68). 

170. In examining whether, in the light of the above principies, the 
criminal proceedings against the applicant, who, from the outset, had 
objected to the use of evidence obtained in breach of his Convention rights, 
can be deemed to have been fair as a whole, the Court must consider, firstly, 
the nature of the Convention violation at issue and the extent to which the 
impugned evidence was obtained thereby. It refer o its above finding that 
the applicant's statement on the moming of 1 ctober 2002 during his 
interrogation by E. was extracted in iolation of Article 3 
(see paragraph 108 above). It further conclud that there was nothing to 
indicate that the applicant had been threaten for a second time by the 
police, at Birstein or during the joumey to a from that place, in order to 
make him disclose real evidence tsee paragra h 99 above). 

171. The Court notes the Regional Cou 's finding that the applicant's 
statements made following the threat, inclu ing those made at Birstein and 
those made on the retum trip to the police tion, had been made under the 
continuous effect of the threats issued uring interrogation and were 
therefore inadmissible (see paragraph 29 hove), whereas it regarded the 
real evidence which had become known s a result of such statements as 
admissible. The Court notes that in the roceedings before the domestic 
courts, the impugned real evidence was assified as evidence which had 
become known to the investigation aut rities as .a consequence of the 

.A.t:ateJments extracted from the applicant (1 ng-range effect ("Fernwirkung") 
paragraph 31 above). For the purp ses of its own assessment under 

6, it considers it decisive that th re is a causal link between the 
interrogation in breach of Artic 3 and the real evidence secured 

ties as a result of the appl ant's indications, including the 
I:DW.sco~veJ:-vl¡)f J. 's body and the autopsy repo thereon, tyre tracks left by the 

ap]Jlic:anf~~ar at the pond, as well as .'s backpack, clothes and the 
oa~1)1licatm: ~rpe·wri",ter. In other words, the impugned re~tl eyidence was 

l)•l~~t:iured .. J:ts a direct result of his interroga ti o by the poli ce <~t breached 

Furthermore, an issue arises under Article 6 in respect of evidence 
obtained as a result of methods in violation of Article 3 only if such 
evidence was not excluded from use at the applicant's criminal trial. 
The Court notes that at the trial the Regional Court did not admit any of the 
confessions the applicant had made in the investigation proceedings under 
threat or as a result of the continuous effects of the threat 
(see paragraphs 28-30 above). However, that court, rejecting the applicant's 
motion at the outset of the trial, refused to bar the admission of items of 
evidence which the investigation authorities had secured as a result of his 
statements made under the continuous effect of his treatment in breach of 
Article 3 (see paragraph 31 above). 
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1 73. The Court is therefore called upon to examine the consequences for 
a trial's faimess of the admission of real evidence obtained as a result of an 
act qualified as inhuman treatment in breach of Article 3, but falling short of 
torture. As shown above (see paragraphs 166-167), in its case-law to date, it 
has not yet settled the question whether the use of such evidence will always 
render a tria! unfair, that is, irrespective of other circumstances of the case. 
It has, however, found that both the use i criminal proceedings of 
statements obtained as a result of a person's tre t ent in breach of Article 3 
- irrespective of the classification of that tre ent as torture, inhuman or 
degrading treatment - and the use of real evid n e obtained as a direct result 
of acts of torture made the proceedings as a ole automatically unfair, in 
breach of Article 6 (see paragraphs 166-167 b ve). 

174. The Court notes that there is clear consensus among the 
Contracting States to the Convention, the urts of other States and other 
human-rights monitoring institutions about e exact scope of application of 
the exclusionary rule ( see the referenc in paragraphs 69-7 4 abo ve). 
In particular, factors such as whether the mpugned evidence would, in any 
event, have been found at a later stag independently of the prohibited 
method of investigation, may have an i ence on the admissibility of such 
evidence. 

175. The Court is further aware f t e different competing rights and 
interests at stake. On the one hand, he e{{clusion of - often reliable and 
compelling - real evidence at a cri · 1 tria! will hamper the effective 
prosecution of crime. There is no doubt at the victims of crime and their 
families as well as the public have a interest in the prosecution and 
punishment of criminals, and in the pres nt case that interest was of high 
importance. Moreover, the instant case is particular also in that the 
impugned real evidence was derived from illegal method of interrogation 
which was not in itself aimed at furthering criminal investigation, but was 
applied for preventive purposes, namely in rder to save a child's life, and 
~us in order to safeguard another core right aranteed by the Convention, 
t¡mely Article 2. On the other hand, a defen ant in criminal proceedings 

rm:~.-.ms the right to a fair tria!, which may be calle into question if domestic 
~ ~ urts use evidence obtained as a result of a violation of the prohibition of 

t r '- • inhuman treatment under Article 3, one of the core and absolute rights 
guaranteed by the Convention. Indeed, there is also a vital public interest in 
preserving the integrity of the judicial process and thus the values of 
civilised societies founded upon the rule of law. 

176. While having regard to the above interests at stake in the context of 
Article 6, the Court cannot but take note of the fact that Article 3 of the 
Convention enshrines an absolute right. Being absolute, there can be no 
weighing of other interests against it, such as the seriousness of the offence 
under investigation or the public interest in effective criminal prosecution, 
for to do so would undermine its absolute nature (compare also, mutatis 
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mutandis, v. Ita/y, cited above, §§ 138-39). In the Court's view, 
neither the protection of human life nor the securing of a criminal 
conviction may be obtained at the cost of compromising the protection of 
the absolute right not to be subjected to ill-treatment proscribed by 
Article 3, as this would sacrifice those values and discredit the 
administration of justice. 

1 77. The Court also takes note, in this connection, of the Government's 
argument that they were obliged under the Convention to apply the criminal 
law against a murderer, and thus to protect the right to life. The Convention 
indeed requires that the right to life be sa,kguarded by the Contracting 
States (see, among many other authorities, v. the United Kingdom, 
28 October 1998, §§ 115-16, Reports 19 -VIII). However, it does not 
oblige States to do so by conduct that vi tes the absolute prohibition of 
inhuman treatment under Article 3 or in a anner that breaches the right of 
every defendant to a fair trial under Arti le 6 (compare, mutatis mutandis, 

cited above, § 116). The Court cepts that the State agents in this 
case acted in a difficult and stressful si tion and were attempting to save a 
life. This does not, however, alter th t: ct that they obtained real evidence 
by a breach of Article 3. Moreover, · is in the face of the heaviest penalties 
that respect for the right to a fair tri ·is o be ensured to the highest possible 
degree by democratic societies (e v. Turkey [GC], 
no. /02, § 54, ECHR 2008-... ). 

178. However, contrary to Article , Article 6 does not enshrine an 
absolute right. The Court must therefor determine what measures are to be 
considered both necessary and sufficien in criminal proceedings conceming 
evidence secured as the result of a bre eh of Article 3 in order to secure 

'Qj¡:!tectnre protection of the rights guaran ed by Article 6. As established in 
~r.Cé:tse·-la'w ( see paragraphs 165-167 abo e), the use of such evidence raises 

issues as to the faimess of the proceedings. Admittedly, in the 
of Article 6, the admission o evidence obtained by conduct 

prohibited by Article 3 ight be an ip.centive for 
· -¡e· rcement officers to use such thods notwithstariding such 

.· sol · prohibition. The repression of, and the effective protection of 
tusneÍ~q,jY,( ls from, the use of investigation methods that breach Article 3 may 
1 oe.Actther,¡fore also require, as a rule, the exclusion from use at trial of real 
uMERA~~dence which has been obtained as the result of any violation of Article 3, 

even though that evidence is more remote from the breach of Article 3 than 
evidence extracted immediately as a consequence of a violation of that 
Article. Otherwise, the trial as a whole is rendered unfair. However, the 
Court considers that both a criminal trial's faimess and the effective 
protection ofthe absolute prohibition under Article 3 in that context are only 
at stake if it has been shown that the breach of Article 3 had a bearing on the 
outcome of the proceedings against the defendant, that is, had an impact on 
his or her conviction or sentence. 

65~ 



':\~fl Jt' · ·1':1/>.L OE ! 

·r-~r/.'-:~ q~ o,.11..:s 

·~ ./~--~.1~,;~~ 



' 

' 

v.GERMANY 51 

179. The Court notes that, in the present case, the Regional Court 
expressly based its findings of fact conceming the execution of the crime 
committed by the applicant - and thus the findings decisive for the 
applicant's conviction for murder and kidnapping with extortion -
exclusively on the new, full confession made by the applicant at the trial 
(see paragraph 34 above). Moreover, that court also considered the new 
confession the essential, if not the only, basis for its findings of fact 
conceming the planning of the crime, which li ,. wise played a role in the 
applicant's conviction and sentence (ibid.) he additional evidence 
admitted at the trial was not used by the domes ·e court against the applicant 
to prove his guilt, but only to test the v racity of his confession. 
This evidence included the results of the auto s as to the cause of J .'s death 
and the tyre tracks left by the applicant's car e the pond where the child's 
corpse had been found. The domestic court er referred to corroborative 
evidence which had been secured indepe ently of the first confession 
extracted from the applicant und~r threat, g en that the applicant had been 
secretly observed by the police since the e lection of the ransom and that 
his flat had been searched immediately afte his arrest. This evidence, which 
was "untainted" by the breach of Article comprised the testimony of J.'s 
sister, the wording of the blackmail ·lette , e note found in the applicant's 
flat conceming the planning of the cri , s well as ransom money which 
had been found in the applicant's flat r ad been paid into his accounts 
(ibid.). 

180. In the light of the foregoing, the ourt considers that it was the 
applicant's second confession at the trial w ich - alone or corroborated by 

~~-further untainted real evidence - formed e basis of his conviction for 
· imurder and kidnapping with extortion and h s sen ten ce. The impugned real 

~ .lvidence was not necessary, and was not ed to prove him guilty or to 
if~~etérmine his sentence. It can thus be said at there was a break in the 
~ cauS\.1 chain leading from the prohibited m ods of investigation to the 
J.( ~a!i¡ant's conviction and sen ten ce in res ect of the impugned real 
~FE~sce. 
•"~Un. In the light of these findings, the Co further has to examine 
t,;:~'Whether the breach of Article 3 in the investí ation proceedings had a 

bearing on the applicant's confession at the tri . It notes that in his 
application before the Court, the applicant submitte hat this had been the 
case. In his submission, he had not had any other defence option at the trial 
but to confess once the Regional Court, at the outset of the trial, had 
dismissed his request to exclude the real evidence obtained in violation of 
Article 3. 

182. The Court observes in the first place that prior to his confession on 
the second da y of the trial, the applicant had been instructed about his right 
to remain silent and about the fact that none of the statements he had 
previously made on the charges could be used as evidence against him 
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(see paragraph 34 above). It is therefore satisfied that domestic legislation 
and practice did attach consequences to the confessions obtained by means 
of prohibited ill-treatment (contrast v. Turkey, no 195, 
§ 91, ECHR 2003-VII, and cited above, § 73) and that the 
applicant was restored to the status quo ante, that is, to the situation he was 
in prior to the breach of Article 3, in this respect. 

183. Moreover, the applicant, who was represented by defence counsel, 
stressed in his statements on the second day and at the end of the trial that 
he was confessing freely out of remorse an · n order to take responsibility 
for his offence despite the events of 1 O t ber 2002 (see paragraph 32 
above ). He did so notwithstanding the fact at he had previously failed in 
his attempt to have the impugned real v dence excluded. There is no 
reason, therefore, for the Court to assume at the applicant did not tell the 
truth and would not ha ve confessed if the gional Court had decided at the 
outset of the trial to exclude the impu ed real evidence and that his 
confession should thus be regarded as consequence of measures which 
extinguished the essence of his defence ri hts. 

184. In any event, it is clear from the egional Court's reasoning that the 
applicant's second confession on th~ 1 day of the trial was crucial for 
securing his conviction for murder, an ence of which he might otherwise 
not have been found guilty (se aragraphs 34 and 35 above). 
The applicant's confession referred to y additional elements which were 
unrelated to what could have been p v n by the impugned real evidence. 

~Whereas that evidence showed that . ad been suffocated and that the 
li\.""\~Iicant had been present at the pond i Birstein, his confession notably 
~>Ved his intention to kill J., as well as h motives for doing so. In view of 
t.?fese elements, the Court is not persua d that, further · to the failure to 
~~~xc1u9e the impugned evidence at the outs t of the trial, the applicant could rr not h~ve remained silent and no longer ad any defence option but to 
[~~· Therefore, the Court is not satisfie that the breach ofArticle 3 in 
foAo~estigation proceedings hada bearing n the applicant's co~fession at 
ti~trial either. · · · 

185. As regards the rights ofthe defence, t Court further observes that 
the applicant was given, and availed himself of, e opportunity to challenge 
the admission of the impugned real evidence t his trial and that the 
Regional Court had discretion to exclude that idence. Therefore, the 
applicant's defence rights were not disregarded in this respect either. 

186. The Court notes that the applicant claimed that he had been 
deprived of the protection afforded by the privilege against 
self-incrimination at his trial. As shown above (see paragraph 168), the right 
not to incriminate oneself presupposes that the prosecution prove their case 
against the accused without resort to evidence obtained through methods of 
coercion or oppression in defiance of the latter's will. The Court refers to its 
above findings that the domestic courts based the applicant's conviction on 
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his second confession at the tria!, without having recourse to the impugned 
real evidence as necessary proof of his guilt. The Court therefore concludes 
that the privilege against self-incrimination was complied with in the 
proceedings against the applicant. 

187. The Court con eludes that in the particular circumstances of the 
applicant's case, the failure to exclude the impugn real evidence, secured 
following a statement extracted by means of i man treatment, did not 
have a bearing on the applicant's conviction and e tence. As the applicant's 
defence rights and his right not to incriminate self have likewise been 
respected, his tria! as a whole must be consider o have been fair. 

188. Accordingly, there has been no violati of Article 6 §§ 1 and 3 of 
the Convention. 

III. APPLICATION OF ARTICLE 41OFT 

189. Article 41 ofthe Convention provi s: 

"lf the Court finds that there has been a viol t n of the Convention or the Protocols 
thereto, and if the interna! law of the High o tracting Party concemed allows only 
partial reparation to be made, the Court sba , necessary, afford just satisfaction to 
the injured party." 

A. Damage 

190. The applicant did not claim ny award for pecuniary or 
~ non-pecuniary damage, stressing that the ob ective of his application was to 

'tt.obtain a retrial before the domestic cou s. The Government did not 
·'0omment on this issue. 

· :\f 191. The Court accordingly does not ake an award in respect of 
~~amage. As to the specific measure re uested by the applicant in 
~'" comp,ensation, the Court considers, in view o the conclusion reached under 
} ""- Art~ 6, that there is no basis for the appli nt to request a retrial or the 
(AFEDEfr~.·.ene.n ing ofthe case before the domestic court . 
JGA DE Ll ~..,... 

~~-"*· 
B. Costs and expenses 

192. Submitting documentary evidence, the app icant upheld his claims 
made before the Chamber and requested the payment of the costs of the 
criminal proceedings which the Regional Court had directed him to pay 
following his conviction. These amounted to euros (EUR). 
He left it to the Court's discretion to decide which of these costs (which 
included, inter afia, expert and other witness costs together with counsel's 
fees) had to be regarded as having been caused by violations of his 
Convention rights. He argued that the costs of lodging an appeal on points 
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of law and a constitutional complaint to the Federal Constitutional Court 
(the amount of which has not been further specified) had been incurred 
solely in an attempt to rectify the violations of the Convention. 

193. The applicant, who had been granted legal aid, further claimed a 
total of EUR in costs and expenses incurred in the proceedings 
before the Court. These vouched or invoiced costs included legal fees, fees 
for accessing case files from the domestic proceedings and for legal experts' 
reports, copying costs, and travel, subsi e ce and accommodation 
expenses, together with the costs of further p edings pending before the 
domestic courts. 

194. The Govemment did not comment n he applicant's claims before 
the Grand Chamber. Before the Chamber, th y had argued that the costs 
awarded against the applicant by the Regi Court had not been incurred 
in order to prevent or redress a viol of his Convention rights. 
The applicant had not specified any costs · rred in the proceedings before 
the Federal Court of Ju§tice or before Federal Constitutional Court. 
lf the proceedings were to bé reopened be re the domes tic courts following 
a finding of a violation of the applica 's Convention rights and if the 
applicant were to be acquitted, then t e decision on the costs of the 
proceedings before the Regional Court w uld be reviewed. 

195. The Govemment further left it t the Court's discretion to decide on 
the reasonableness or otherwise of the la yers' fees, as claimed. 

196. According to the Court's establ hed case-law, costs and expenses 
will not be awarded under Article 41 unl ss it is established that they were 

~ actually and necessarily incurred and ere reásonable as to quantum. 
~~ Furthermore, legal costs are only recover ble in so far as they relate to the 
~ ~~ violation found (see, for example, . ; v. Ita/y (just satisfaction) [GC], 
~j no. 196, § 27, 28 May 2002; _ _ ~~C], no. 04, 
r;¡i- § 176, ECHR 2008-... ; and [GC], no. 196, § 105, 
~ ECHR 2003-VIII). · 
~ _ _ 197. As to the costs and expenses incurre in the proceedi~tgs befo re the 
LFEOEP .... estic courts, the Court notes that the appl ant left it to h:s discretion to 
f'~'~-~assess what portion of the costs of the crimi 1 proceedings against him 
s,,.,J. before the Regional Court could be attributed to · attempt at preventing a 

violation of the Convention. lt notes, however, that, whereas it has found 
that Article 3 was disregarded in the investigation proceedings, it has 
concluded that the criminal proceedings against the applicant complied with 
the requirements of the Convention. As the applicant failed to specify the 
costs incurred in all proceedings before the domestic authorities which were 
aimed at remedying the breach of Article 3, the Court cannot make an award 
of costs under this head. 

198. As to the costs and expenses incurred in the proceedings before it, 
the Court considers that the amounts claimed by the applicant were in part 
not necessarily incurred and are as a whole excessive. Moreover, the 
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applicant's claims before the Court were only partly successful. It therefore 
considers it reasonable to award the applicant EUR under this head, 
less EUR received by way of legal aid from the Council of Europe, 
making a total of EUR plus any tax that may be chargeable to the 
applicant on that amount. 

C. Default interest 

199. The Court considers it appropriate that t default interest should 
be based on the marginal lending rate of the E opean Central Bank, to 
which should be added three percentage points. 

FOR THESE REASONS, THE COURT 

l. Dismisses unanimously the Govemmen ' 
respect of the applicant's complaint under 

preliminary objection in 
icle 6 of the Convention; 

2. Holds by eleven votes to six that the app cant may still claim to be the 
"victim" of a violation of Article 3 of the onvention for the purposes of 
Article 34 of the Convention; 

3. Holds by eleven votes to six that there 
of the Convention; 

been a violation of Article 3 

~
~~ . 4. Holds by eleven votes to six that there h been no violation of Article 6 

<¡ §§ 1 and 3 ofthe Convention; 

~. •· if.~ 'Colds by ten votes to seven 
~· .. (a) that the respondent State is to pay e applicant, within three 
f . onths, EUR ( one thousand seven dred and twenty-three 
\~uros and forty cents) in respect of costs and expenses, plus any tax that 
"- 0~ ~ay be chargeable to the applicant; 
t;r ': · (b) that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amount at a rate 
equal to the marginal lending rate of the during 
the default period plus three percentage poínts; 

6. Dismisses unanimously the remainder of the applicant's claim for just 
satisfaction. 
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Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 1 June 2010. 

Erik Fribergh 
Registrar 

Jean-Paul Costa 
President 

In accordance with Article 45 § 2 of the C~ention and Rule 74 § 2 of 
the Rules of Court, the following separate inions are annexed to this 
judgment: 

(a) joint partly concurring opinion of and 

(b) joint partly dissenting opinion of i:ges 
land 

(e) partly d1ssenting opinion of Jud Casadevall JOmed by 

J.-P.C. 
E.F. 

1 Rectified on 3 June 2010: the name of has been added. 
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JOINT PAR TL Y CONCURRING OPINION OF JUDGES 
TULKENS, ZIEMELE AND BIANKU 

(Translation) 

57 

l. With regard to Article 3 of the Convention, we agree with the 
conclusion reached in the judgment1 that the appli ant may still claim to be 
a "victim" within the meaning of Article 34 o e Convention and that 
Article 3 has therefore been breached. However ur reasoning on the issue 
of the applicant's victim status differs from that opted by the majority. 

2. In order to determine whether or not th pplicant had lost his status 
as a victim, the Court was required to ex ine, in accordance with its 
case-law, whether the domestic authorities h acknowledged and afforded 
redress for the alleged breach of Article 3. 

3. The breach was indisputably ac wledged since the judicial 
authorities expressly admitted that the me ods of investigation employed 
constituted "ill-treatment" and could not be justified on the ground of 
"necessity", which was not a defence o a violation of the absolute 
protection of human dignity under Article of the Basic Law and Article 3 
of the Convention. 

4. However, the judgment consider that appropriate and sufficient 
redress was not afforded, basing tha finding on what it views as 
shortcomings in the conduct of the cri al proceedings resulting in the 

M.JI-lv•u-"• o{ficers' conviction. While it finds at the criminal investigation in 
of the police officers who threaten the applicant with torture was 

t•patJJble with the requirements of the onvention, the same does not 
·~~~Jir:T;. to the penalties imposed on the olice officers. The judgment 
:~;}:(~~~lll~des that they were "not adequate" an "manifestly disproportionate" 

seriousness of the offence; accordi gly, they did not have "the 
ne,;es:Sarv deterrent effect in order to pre nt further violations of the 

\ F"J'miilition of ill-treatment in future difficult si ations" (see paragraphs 123 
·, 

0ttlid"1'24 ofthe judgment). 
~ 

5. Admittedly, this assessment by the Cou of the scope of the State's 
duty to punish is not new and has been found in any previous judgments. 
However, to our mind it raises three questions, especially in the present 
case. Firstly, sentencing is one of the most delicate and difficult tasks in the 
administration of criminal justice. It requires a range of factors to be taken 
into account, as well as knowledge of, and hence closeness to, the facts, 
situations and persons concemed. It is normally the role of the national 
courts and not the Court, which should involve itself in this process only 

1 However, with regard to Article 6 of the Convention, we consider, unlike the majority, 
that there was a violation of that Article, and we refer to the joint dissenting opinion of 
Judges Rozakis, Tulkens, Jebens, Ziemele, Bianku and Power. 
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with the utmost caution and in cases of absolute necessity. Secondly, we 
wonder whether the Court, in making the assumption that more severe 
criminal penalties have a deterrent effect, is not at risk of creating or 
maintaining an illusion. The (general or individual) preventive effect of 
sentences has long been the subject of extensive studies and research, 
particularly of an empirical nature. Such studies have concluded that this 
effect is relative, if not limited1

• Lastly, even - a no doubt especially -
where criminal punishment serves the purpose protecting rights and 
freedoms, at the risk of obscuring the fact that it i lso a threat to rights and 
freedoms, we should not lose sight of the subsi i rity principie, which is a 
basic axiom of criminallaw: use of the weapon punishment is acceptable 
only if there are no other means of protecting t al u es or interests at stake. 

6. As the Court never tires of repeating, e rights protected by the 
Convention cannot be theoretical and illuso but must be practica! and 
effective. However, in the present case wa he police officers' criminal 
trial, which clearly had to take place, the onl ossible means of preventing 
further violations of Article 3, a provision t forms part of the core rights 
protected by the Convention? We do not thi 

7. According to the Court's case-law as eiterated in the judgment, the 
appropriateness and sufficiency of redress fi r a Convention violation must 
be assessed with due regard to all th circumstances of the case 
(see paragraph 116 of the judgment). In th present case we consider that 
tht!~appropriate form of redress for the violation of Article 3 that was 
fo"' · acknowledged would have been he exclusion from the tria/ of 
th ; ,. ea-ce obtained in breach of the Conv ntion; as this did not happen, 
ou~ . .: . .' sion is t~at the applicant may. still laim to be a "victim" within 
the-:~~ng of Art1cle 34 of the Convent10n. 

$:1--íf is, however, interesting to observe that, t the end of its analysis, the 
Court does not in principie rule out the possibil y of excluding evidence as 
an affditkShal measure: "in cases in which the d loyment of a method of 
investigation prohibited by Article 3 led to disadva tages for an applicant in 
criminal proceedings against him, appropriate and sufficient redress for that 
breach may have to entail, in addition to the above-mentioned requirements, 
measures of restitution addressing the issue of the continuing impact of that 
prohibited method of investigation on the tria!, in particular the exclusion of 
evidence obtained by breaching Article 3" (see paragraph 128 in fine). 

1 G. KELLENS, Punir. Pénologie et droit des sanctions pénales, Liege, Editions juridiques 
de l'Université de Liege, 2000, pp. 59 et seq.; P. PONCELA, Droit de la peine, Paris, PUF, 
coll. Thémis, 2nd edition, 2001, pp. 458 et seq. 
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l. We do not share the majority's opinion that there has been no 
violation of Article 6 §§ 1 and 3 ofthe Convention. In our view, there was a 
breach of Article 6 because real evidence which had been secured as a direct 
result of a violation of Article 3 was admitted int the applicant's criminal 
trial. The breach was compounded by the fact t t this evidence had also 
been obtained in circumstances that were self-inc inating. 

2. The admission into criminal proceedings any evidence obtained in 
violation of Article 3 raises a fundamental and · ally important question of 
principie. While the Court's case law was clea nsofar as the admission of 
confession statements obtained in violation of rticle 3 is concemed, (such 
statements being always inadmissible regar less of whether they were 
obtained by torture or inhuman or degrading reatment) the question of the 
consequences for a trial's faimess of admittin other types of evidence ("real 
evidence") obtained as a result of treatment alling short of torture but still 
within the ambit of Article 3, remained to settled. Difficult though this 
case was, it presented the Grand Chamber th an opportunity to rule upon 
the precjse scope of the exclusionary in respect of any evidence 
obtained by a breach of Article 3. The · rt could have answered that 

'categorically by asserting, in unequivocal manner, that 
·ve of the conduct of an accus , faimess, for the purpose of 
, presupposes respect for the rule of law and requires, as a 

:1&'\llU.I em proposition, the exclusion of ny evidence that has been 
~~t$I:med in violation of Article 3. A criminal 'al which admits and relies, 

any extent, upon evidence obtained as a esult of breaching such an 
. ªPr~~~~; ;.provision of the Convention cannot a fortiori be a fair one. 
The Co~rt's reluctance to cross that final frontie and to establish a clear or 
''bright-line" rule in this core area of fund ental human rights is 
regrettable. 

3. It is clear from the Court's case-law that the admission of evidence 
obtained in violation of Article 3 has always bee subject to different 
considerations than those arising where other Convention rights, such as, 
those protected under Article 8, are concemed. 1 Heretofore, the Court took 
the view that even if proper procedural safeguards are in place, it would be 
unfair to rely on material if its nature and source were tainted by any 

v. Switzerland, 12 Ju1y 1988, Series A no. 140; v. the United Kingdom, 
no. '97, ECHR 2000-V; v. the United Kingdom, no. /98, 
ECHR 2001-IX;. v. the United Kingdom, no. /99, ECHR 2002-IX; v. the 
United Kingdom, no. 100, ECHR 2003-IX (extracts); v. Germany [GC], 
no. 100, ECHR 2006-IX; and v. Russia [GC], no. 102, ECHR 2009- ... 
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oppression or coercion. 1 The use of statements obtained as a result of 
violence, brutality or other conduct which could be characterised as torture2 

or ill-treatmene in breach of Article 3 always rendered the proceedings as a 
whole unfair, irrespective of whether such evidence was decisive in 
securing the applicant's conviction. Whether that principie applied with 
equal force to other types of evidence remained to be considered. In , 
v. Germany, the Court indicated that an issue ma arise under Article 6 § 1 
in respect of any evidence obtained in violati of Article 3 even if its 
admission was not decisive in securing a conv ct on.4 On the facts of that 
case, the general question as to whether the use of real evidence obtained by 
an act falling short of torture but still wi i the scope of Article 3 
automatically renders a trial unfair was left o e .5 Regrettably, the answer 
now given and the reasoning adopted by the ority risks undermining the 
effectiveness of the absolute rights guarante by Article 3. A distinction 
has been introduced into the Court's jurispru ce between the admissibility 
of statements obtained in breach of the abso te prohibition of inhuman and 
degrading treatment and the admissibility o other evidence obtained in the 
same manner. Such a distinction is difficult sustain. 

4. The majority accepts that the real v dence against the applicant in 
this case, which was admitted into tri al, " a secured as a direct result of his 
interrogation by the police that bre eh d Article 3" (see § 171). 

·SJUI,SA,j~'n prohibited conduct resulted in a oe ed confession followed by a 
to the scene of vital evidence where e applicant, upon the order of 

pointed out the locus of the bo y (whilst being filmed) and, 
, assisted in the gathering of othe self-incriminating evidence. 

no doubt from the proceedings befor the domestic courts that this 
~~~11ce was then admitted, adduced, examin d and relied upon at the trial 

and reférred to in the Regional Court's jud ent (see §§ 32 and 34). 
"" L)Mati~JiSfanding the foregoing, the majority has nevertheless concluded that 
>r:'ffl.~p~ant's trial was fair because of "a break the causal chain" (§ 180) 

,leadmg from that breach to the applicant's convi tion and sentence. We do 
not agree with its finding nor with the reasoning u n which it is based. 

5. From the moment of arrest to the handing do n of sentence, criminal 
proceedings form an organic and inter-connected whole. An event that 
occurs at one stage may influence and, at times, determine what transpires at 
another. When that event involves breaching, at the investigation stage, a 
suspect's absolute right not to be subjected to inhuman or degrading 
treatment, the demands of justice require, in our view, that the adverse 
effects that flow from such a breach be eradicated entirely from the 

V. the United Kingdom (dec.), no roo, 26 September 2002. 
no. f03, §§ 63, 66, ECHR 2007-VIII. 

_ , nc ro 1, §§ 74-75, 17 October 2006. 
[GC], no. /00, § 99, ECHR 2006-IX. 

5 /bid.,§ 107. 
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proceedings. This approach has previously been confirmed and underlined, 
in principie, by the Court in its consideration of the importance of the 
investigation stage for the preparation of criminal proceedings by finding 
that the evidence obtained during this stage determines the framework in 
which the offence charged will be considered at the trial. Thus, in 

(which involved restrictions on the applicant's access to a lawyer 
while in police custody) the Court found that ne· er the legal assistance 
provided subsequently nor the adversaria! nature f the ensuing proceedings 
could cure the defects which had occurred duri the time spent in police 
custody and it proceeded to find a violation of icle 6. 1 If that is so when 
considering a breach of the right to consult a yer, then surely the same 
reasoning must apply with even greater fo when confronted with a 
breach of a suspect's right not to be subjected t 
subsequent admission into criminal proceedi of the evidence obtained as 
a result of such a breach. 

6. Instead of viewing the proceedings as organic whole, the majority's 
modus operandi was to compartmentalise, arse and analyse the various 
stages of the criminal trial, separately, in or r to conclude that the terminus 
arrived at ( conviction for murder warranti g maximum sen ten ce) was not 
affected by the route taken (admission of. idence obtained in violation of 
Article 3). Such an approach, in our vie , is not only formalistic; it is 

blli~listi·c since it fails altogether to have gard to the practica! context in 
"-c:nnu·nal trials are conducted and to the dynamics operative in any 

of criminal proceedings. The maj rity's judgment pays no regard 
that the applicant's confession w ich, it is claimed, "broke" the 

....... , ... ,~¡¡¡'u~, was made immediately after hi failed attempt to exclude the 
_ , evidence and that it was repeat , more fully, only after all of 
~ t~e had been adduced at trial. Ha~i g failed to have it exclude~, 
~~~"'but have been aware that the tnal court would have before tt r(. and other compelling evidence which h himself had pointed out on 
~ order of the police authorities and which ould clearly establish his 
guilt. We consider it telling that both the Public osecutor and Counsel for 
J's parents argued that the applicant's confession " s worth nothing" since 
he had only confessed to what had, in any event, already been proven (§ 
35). Therein lies the core of the problem and it is difficult to disagree with 
their submissions in this regard. 

7. In our view, the evidence secured in breach of Article 3 and thereafter 
admitted into trial cannot be regarded as having had no bearing upon the 
subsequent development and outcome of the proceedings. The exclusion 
only of applicant's pre-trial statements afforded little if any benefit to him in 
terms of curing the defect caused by the violation of Article 3. Once the 
incriminating evidence had been admitted, his freedom to mount a defence 

[GC], no. /02, § 58, ECHR 2008- ... 
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was restricted substantially, if not entirely, and a conviction for the charges 
upon which he stood accused was all but inevitable. That such inevitability 
was articulated by the prosecuting parties who participated in the tria! 
confirms us in our view that serious doubt must be cast over the capacity of 
the applicant, at the outset of the trial, to defend himself effectively. 

8. Neither the applicant's confession at tria! nor pe ostensibly limited 
reliance upon that coerced evidence to establish t e veracity of the said 
confession was capable of curing the manifest defe t · the proceedings that 
was caused by the admission into evidence o s eh tainted materials. 
The only way to ensure effective protection of t e pplicant's fundamental 
right to a fair hearing would have been to excl de all impugned evidence 
and to ha ve proceeded ( albeit on other charge s eh as, kidnapping with 
extortion causing death, see § 35) on the has s f the non-contaminated 
evidence that was available to the prosecution. allow evidence obtained 
by a breach of Article 3 to be admitted in a criminal tria! weakens, 
inevitably, the protection which that provision nfers and signals a certain 
ambivalence about how far that protection goe 

9. We find it disturbing that the Court has i troduced, for the first time, a 
dichotomy in principie between the types of e nduct prohibited by Article 3 
at least insofar as the consequences for a tria!' faimess are concemed where 
breaches of that provision occur. In effect, th ourt has concluded that real 
evidence obtained by inflicting inhuman trea ent upon an accused person 

be admitted into tria! and that such a tria! ay nevertheless be regarded 
so long as such evidence has no earing on the outcome of 

. If it can have no bearing, what, o e wonders, is the purpose of 
And why, in principie, should e same reasoning not now 

evidence obtained by torture? If break in the causal chain 
tortdre to conviction can be established - ere, for example, a torture 

victi~~ .. ~o. ses to confess during tria! - why n permit the admission of 
""Sa~lf~ence at the outset of his tria! and wait see if any break in the 
ca1t~~in might occur? The answer is manifest obvious. Societies that 
are fóunded upon the rule of law do not tolerat or sanction, whether 
directly, indirectly or otherwise, the perpetration f treatment that is 
absolutely prohibited by Article 3 ofthe Convention. Neither the wording of 
Article 3 nor that of any other provision of the Convention makes a 
distinction between the consequences to be attached to torture and those 
attaching to inhuman and degrading treatment. There is thus no legal basis, 
in our view, for regarding inhuman treatment as different from torture in 
terms of the consequences that flow from the perpetration thereof. Neither 
"a break in the causal chain" nor any other intellectual construct can 
overcome the inherent wrong that occurs when evidence obtained in 
violation of Article 3 is admitted into criminal proceedings. 

10. The Court has repeatedly stated that Article 3 is an absolute right and 
that no derogation from it is permissible under Article 15 § 2 - even in the 
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event of a public emergency. 1 Being absolute, all violations thereof are 
serious and, in our view, the most effective way of guaranteeing that 
absolute prohibition is a strict application of the exclusionary rule when it 
comes to Article 6. Such an approach would leave State agents who are 
tempted to perpetrate inhuman treatment in no doubt as to the futility of 
engaging in such prohibited conduct. It would deprive them of any potential 
incentive or inducement for treating suspects in a manner that is inconsistent 
with Article 3. 

11. W e are mindful of the consequenc s that flow from a strict 
application of the exclusionary rule where v olations of Article 3 are 
concemed. We recognise that, at times, o n reliable and compelling 
evidence may have to be excluded and that t effect upon the prosecution 
of a crime may thereby be compromised. Fu ermore, the exclusion of such 
evidence may result in an accused person r eiving a lighter sentence than 
he or she might otherwise have received. owever, where this occurs the 
ultimate responsibility for any such "advan ge" to the accused líes, firmly, 
with the State authorities whose agents, espective of their motivation, 
permitted the perpetration of inhuma eatment and thereby risked 
compromising the subsequent conduct of ri inal proceedings. 

12. We are also cognisant oftke fact t a victims of crime, their families 
and the public at large all have an m erest in the prosecution and 

J'C'f»llll~;hnlletlt of those who engage in crimi al activities. However, in our 
is an equally vital, compelling a d competing public interest in 

ation of the val u es of civilised so · eties founded u pon the rule of 
such societies, recourse to subjecti g individuals to inhuman or 

treatment, regardless of its purp se, can never be permitted. 
~,_~·~ is, in addition, a critical public interest ·n ensuring and maintaining 

the integrity of the judicial process and the adm sion into a tri al of evidence 
rr: 'Ol:ff!ffit!é:t in violation of an absolute human ri ht would undermine and 

jeop.átdize the integrity of that process. In our vi ·w, criminal activity may 
not be investigated nor an individual's conviction secured at the cost of 
undermining the absolute right not to be subjected to inhuman treatment as 
guaranteed under Article 3. To hold otherwise would involve sacrificing 
core values and bringing the administration of justice into disrepute. 

13. As with the majority, we acknowledge that the state agents in this 
case acted in a difficult and highly charged situation. This does not, 
however, alter the fact that they obtained, by a breach of Article 3, real 
evidence which was subsequently used and relied upon at the criminal trial 
of the applicant. Though the situation in this case was critical it is precisely 
in times of crisis that absolute values must remain uncompromised. 

1 See, inter alia, . 15 November 1996, § 79, Reports 1996-V; 
V. v. the United Kin~dom [GC], no. 94, § 69, ECHR 1999-IX; 

~GC), no 100, § 116, ECHR 2006-IX, and [GC), 
no. '06, § 127, ECHR 2008- ... 
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PARTLY DISSENTING OPINION OF JUDGE CASADEVALL 
JOINED BY JUDGES KOVLER1

, MIJOVIé, JAEGER, 
JOCIENE AND LÓPEZ GUERRA 

(Translation) 

l. I am unable to agree with the conclusions reached by the majority in 
this case regarding the applicant's victim st s and the finding of a 
violation of Article 3 of the Convention. The ca e was admittedly delicate in 
terms of the applicant's legitimate rights, but as all the more delicate and 
difficult for the prosecuting authorities, who ere faced with an extremely 
serious and tragic situation culminating in the murder of an eleven-year-old 
child. 

2. It is not disputed that the threats of i lence against the applicant 
amounted to inhuman and degrading trea e t proscribed by Article 3 of 
the Convention. This was formally ackno dged by the German judicial 
authorities: the Frank:furt am Main Region Court stated that the threat to 
cause the applicant pain in arder to extra statement .from him had not 
~fnly constituted a prohibited method of int ogation under Article 136a of 
. of Criminal Procedure but had o disregarded Article 3 of the 

and the Federal Constitution ourt found that the applicant's 
n;¡il1rif!r,ritv and the prohibition on su cting prisoners to ill-treatment 

disregarded (see paragraph 120 the judgment). 
Chamber held in its judgment t the applicant could no longer 

to be the victim of a violation of icle 3 after the domestic courts 
.t Jt~ledged the violation and afforde sufficient redress for it, seeing 
l'C'EJduúot~ police officers involved in th events in question had been 
':~,~d and punished. 1 support that conclu ion in the present case. 

4. The majority of the Grand Chamb r, endorsing the Chamber's 
findings, consider that the domestic courts a owledged express/y and in 
an unequivocal manner that the applicant's interrogation had violated 
Article 3 ofthe Convention (see paragraph 120 z fine ofthe judgment); that 
the investigation and the criminal proceedings w e sufficiently prompt and 
expeditious to meet the standards set by the Convention (see paragraphs 121 
and 122); and that the po/ice officers were found guilty of coercion and 
incitement to coercion, respective/y, under the provisions of German 
criminallaw (see the start of paragraph 123). However, they conclude that 
the applicant can still claim to be a victim and that there has been a violation 
of Article 3. 

5. This assessment appears to be based mainly on the leniency of the 
penalties imposed on the police officers, because: 

1 Rectified on 3 June 2010: the name of Judge Kovler has been added. 
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-in the criminal proceedings they were sentenced "only to very modest 
and suspended fines" (see paragraph 123), which were "almost token" and 
"manifestly disproportionate" (see paragraph 124); 

- the disciplinary sanctions, consisting in their transfer to posts which no 
longer involved direct association with the investigation of criminal 
offences, were too lenient as the officers were not suspended from duty 
while being investigated or tried or dismiss after being convicted 
(see paragraph 125). 

6. In the very particular circumstances of th · case, regard being had to 
the fact that after the interrogation D., the depu }j chief of police, drew up a 
note for the police file in which he described - d admitted - the manner in 
which the events had occurred and provided r ons, or indeed justification, 
for them; that the domes tic courts ( the Re nal Court and the Federal 
Constitutional Court) expressly declared that ere had been a breach of the 
Basic Law and the Convention; and that the o police officers were found 
guilty and received criminal and disciplina sanctions, the question of the 
quantum of the penal ti es should no longer relevant. The Court points out 
that, except in manifestly arbitrary cases, it is not its task to rule on the 
degree of individual guilt or to determi the appropriate sentence of an 

~·~~~ffendbr, those being matters falling withi the exclusive jurisdiction of the 

~
~\'' ional criminal courts" (see paragraph 23 of the judgment). There are 

. 
. 

d reasons for such judicial restraint, n ely the lack of familiarity with 
~J~ :. n.·minal case that resulted in the e nviction and the fact that the 
;"if':/!1!0. · ted persons do not take part in the pr ceedings before the Court. 

~il# / ( pplying the criterion of the severity f the penalty imposed, one may 
•E n · . what degree of punishment the ajority might have accepted in 
•sF"" · o find that the applicant was no 1 ger a victim. In other words, 
-::~:_¿~:~uld the applicant's victim status depen on the severity of the penalty 

imposed on the police officers? In my opinio the answer is "no". 
8. This leaves the question of the additional requirement of 

compensation and the doubts as to the effectt eness of the official liability 
proceedings instituted by the applicant (see pa graphs 126 and 127). I have 
two observations on this point: (a) the ap licant did not bring his 
compensation claim at national level until after his application to the Court 
had been communicated and his request for legal aid granted, that is, three 
years after the alleged damage, and (b) the case is pending before the 
domestic courts and there is no cause to prejudge either the effectiveness or 
the eventual outcome of this remedy. In addition, the fact that the applicant 
did not seek any award for non-pecuniary damage (see paragraph 190) is 
fairly significant. 

9. The question also arises as to what useful purpose is served by the 
operative provisions of the judgment. In the final analysis, the majority of 
the Grand Chamber simply confirm what the German judicial 
authorities - the Frankfurt am Main Regional Court and the Federal 
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Constitutional Court - had already expressly and unequivocally 
acknowledged in their three decisions of 2003 and 2004: the applicant, 
having been threatened with torture in order to make him disclose the child's 
whereabouts, was subjected to inhuman treatment prohibited by Article 3 
(see paragraph 131 ). On this precise issue all of us - the national judicial 
authorities, the Govemment, the applicant and the ·udges of the Court- are 
in agreement. 

10. Ultimately, this judgment will not even esult in an award to the 
applicant by way of just satisfaction. 
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rch 2004 in the Case concernin 

tional Court of Justice (ICJ), the principal 
d its Judgment in the case concerning the 
eh 2004 in the Case concernin and 
of America) (Mexico v. United States of 

In its Application of 5 June 2008, Mexico ask d the Court to interpret paragraph 153 (9) of 
na Judgment. That paragraph reads as follows 

"153. For these reasons, 

The Court ... 

(9) By fourteen votes to one, 

Finds that the appropriate reparation in this ca e consists in the~c4li_gation of the 
United States of America to provide, by means o its own choosing, review and 
reconsideration of the convictions and sentences of th Mexican nationals referred to 
in subparagraphs (4), (5), (6) and (7) above, by taking account both ofthe violation of 
the rights set forth in Article 36 of the [Vienna] Convention [on Consular Relations] 
and ofparagraphs 138 to 141 of[the present] Judgment." 

In the Judgment rendered today, which is final, binding and without appeal, the Court, 

"(1) By eleven votes to one, 

Finds that the matters claimed by the United Mexican States to be in issue 
between the Parties, requiring an interpretation under Article 60 of the Statute, are not 
matters which have been decided by the Court in its Judgment of 31 March 2004 in 
the case concerning i____ 
__ ___..., including paragraph 153 (9), and thus cannot give rise to the interpretation 
requested by the United Mexican States; · 
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(2) Unanimously, 

Finds that the United States of America has breached the obligation incumbent 
upon it under the Order indicating provisional measures of 16 July 2008, in the case of 
Mr. 

(3) By eleven votes to one, 

Reaffirms the continuing binding character of the obligations of the United 
States of America under paragraph 153 (9) of the __ Judgment and takes note of 
the undertakings given by the United States of America in these proceedings; 

( 4) By eleven votes to one, 

Declines, in these circumstances, the request f he United Mexican States for 
the Court to order the United States of A ri a to provide guarantees of 
non-repetition; 

(5) By eleven votes to one, 

Rejects all further submissions of the Unit 

Reas9ning ofthe Court 
·.·~~'. 

Judgment 

Court recalls that Mexico's Request for int 
was made by reference to Article 60 of th 
is final and without appeal. In the event o 
the Court shall construe it upon the request 

the conditions indicated in Article 60 are s 
the Parties in the present case, as is claimed by 

Judgment 

retation of paragraph 153 (9) of the 
Statute. That Article provides that "[t]he 
dispute as to the meaning or scope of the 
any party." The Court therefore examines 
isfied and whether such a dispute exists 

The Court notes first that there is no dispu 
paragraph 153 (9) lays down an obligation ofresult. 

the Parties as to whether 

The Court then seeks to establish whether a dispute etween the Parties might exist as to 
those upon whom that obligation of result specifically fal It observes that the question of 
whether such a dispute exists within the meaning of Article 60 of its Statute can be perceived in 
two ways. 

On the one hand, it indicates that a variety of factors suggest that there is a difference of 
perception between the Parties as to those upon whom the obligation falls. It recalls that, according 
to Mexico, the interpretation given by the United States Supreme Court in the v. Texas 
case (Supreme Court Reporter, Vol. 128, 2008, p. 1346)- namely that the judgments of the 
Intemational Court of Justice are not, as such, directly applicable within the domestic legal order of 
the United States- "is inconsistent with the interpretation of the Judgment as imposing an 
obligation of result incumbent on all constituent organs of the United States, including the 
judiciary". 

On the other hand, the Court points to factors that suggest, on the contrary, that there is no 
dispute between the Parties as to those upon whom the Judgment specifically falls. The 
Court emphasizes that, under Article 98 (2) of the Rules of Court, any request for interpretation 
submitted to it must indicate "the precise point or points in dispute". It notes that Mexico 
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"nonetheless remain[s] very non-specific as to what the claimed dispute precisely is" and 
consequently observes that, "[w]hether in terms ofmeeting the requirements of Article 98 (2) ofthe 
Rules, or more generally, it could be argued that in the end Mexico has not established the 
existence of any dispute between itself and the United States", and that "Mexico did not specify 
that the obligation of the United States under the Judgment was directly binding upon its 
organs, subdivisions or officials, although this might be inferred from the arguments it presented". 

Question of the direct effect of the obligation established in paragraph 153 (9) of the 
Judgment 

In the view of the Court, the Parties' different stated perspectives reveal "different 
contentions as to whether paragraph 153 (9) ... envisages that a direct effect is to be given to the 
obligation contained therein". Be that as it may, the Court considers that "there would be a further 
obstacle to granting the request of Mexico even if a dispute in the present case were ultimately 
found to exist within the meaning of Article 60 of the Statute". lt notes that "the Judgment 
nowhere lays down or implies that the courts in the United States are required to give direct effect 
to paragraph 153 (9)"; and it observes that, according to its settled jurisprudence, a question which 
was not decided in an initial Judgment "cannot be submitted to it for interpretation" in the present 
Judgment. The Court concludes from this that it "cannot accede to Mexico's Request for 
interpretation" ofthe Judgment. 

The Court nonetheless adds that "considerations of domestic law which have so far hindered 
the implementation of the obligation incumbent upon the United States, cannot relieve it of its 
obligation". lt points out that "[a] choice of means was allowed to the United States in the 

iS ~-... implem1ntation of its obligation and, failing success within a reasonable period of time through the 
_' .·'. -~~- ans cposen, it must rapidly turn to alternative and effective means of attaining that result". 

' .'~~ ' l!i nal claims made b Mexico . 

. iírl' 
.,.-~ 

~--vie 
him 

he Court then turns to the three additional claims presented by Mexico, which takes the 
· t by executing Mr. on 5 August 2008 without having provided 

the review and reconsideration required under the Judgment, the United States has 
hed the Order indicating provisional measures of 16 July 2008; (2) breached the 

nt itself; and (3) must provide guarantees of non-repétition. 

On the first point, the Court "finds that the United States ditl- not dischame its obligation 
under the Court' s Order of 16 July 2008, in the case of . The 
Court dismisses Mexico's second additional claim, noting that ""the o~ ~as1s ot JUnsdlctwn relied 
u pon for this claim in the present proceedings is Article 60 of the Statute, and ... that Article does 
not allow it to consider possible violations of the Judgment which it is called upon to interpret". 
Lastly, the Court reiterates that "its Judgment remains binding and that the United States 
continues to be under an obligation fully to implement it"; taking note of the undertakings given 
by the United States of America in these proceedings, it dismisses the third ofthe additional claims. 

Composition ofthe Court 

The Court was composed as follows: President Higgins; Vice-President Al-Khasawneh; 
Judges Ranjeva, Koroma, Buergenthal, Owada, Tomka, Abraham, Keith, Sepúlveda-Amor, 
Bennouna, Skotnikov; Registrar Couvreur. 
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Judges Koroma and Abraham append declarations to the Judgment of the Court; 
Judge Sepúlveda-Amor appends a dissenting opinion to the Judgment ofthe Court. 

A summary of the Judgment appears in the document "Summary No. II ", to which 
summaries of the declarations and the dissenting opinion are annexed. In addition, this press 
release, the summary and the full text of the Judgment can be found on the Court's website 
(www.icj-cij.org) under "Cases". 

lnformation Department: 
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JUSTICIA DE LA NACIÓN 

PROMOCIÓN: AMPARO DIRECTO EN 
REVISIÓN 517/2011. 

En siete de enero de dos mil trece, el Secretario de 
Acuerdos da cuenta al Presidente de la Primera 
Sala de la Suprema Corte de Justicia de la Nación, 
con copia del oficio DGCVS/UE/3734/2012, recibido 
en la Secretaría de Acuerdos de esta Sala y con el 
escrito signado por el ter ro perjudicado, recibido 
en Oficina de C ificación Judicial y 
Correspondencia de es e Alto Tribunal, con los 
anexos que constan en razón asentada por dicha 
oficina. Conste. - - - - - - - - - - - - - - - - -~ 

México, Distrito. ederal, a siete~enero de 

dos mil trece. - - - - - - - - - - - - - - - - - - - - - - - - - - - -

Agréguese a lo autos par~efectos legales 

conducentes, la co del oficio ~ue se refiere la 

razón de la Secretar a que ~ede, signado por el 

Director General d Com~ación y Vinculación 

S~ia~::ef::d:1:e: ~e·; ~:;;u¡~~~~~ ~r~~~~~~ -~~ 
de l•a. L~y ~r~ del. Pode; Judicial. de la 

Federac1óh · tengase .por , reCJbldo el of1c1o de 
'·: ., · "'.:' ~ ). ··)ti r:..t. .s--, ·. i:·. -. -~ .. ~---. ~~ _~- ·· · 

·~·:: ¡ .J~~~Qpi~qf~lps_~feG o~J~~~ff~i-------------
· ··· ·· ·· · · P6rt;~afté;tagre'Quesé aios autos el escrito 

. . : .: . ·. ; '.,ir·. 1" .. ~ ,•: ; , t 

y ane~ que se refiere la ·razón de la Secretaría, 
~ . 

signado or el tercero perjudicado, en el que indica 

que en virtud de que no se ha dictado sentencia 

formula alegatos.------- ------- ----------- -

Con fundamento en lo dispuesto por el artículo 

25, fracción 1, de la Ley Orgánica del Poder Judicial 

de la Federación, ténganse por hechas las 

manifestaciones contenidas en el escrito de cuenta y 
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por exhibidos los documentos que anexa para los 

efectos legales procedentes. - - - - - - - - - - - - - - - - -

Devuélvanse los autos a la Ponencia de la 

Ministra Oiga Sánchez Cordero de García Villegas. -

Notifíquese.- - - - - - - - - - - - - - - - - - - - - - - - - -

Así lo pro y 1 el MINISTRO JORGE 

RESOLLE , Presidente de la 

rte de Justicia de la 

Nación, ant el Secretario de cuerdos que autoriza 

y da fe, lice ciado Heribe Pérez Reye:;,..:_:_:_=-c~ 

~SJ. ' 

~a EH.E 2013 

1 

' J 
}, 

·~ 
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PODER JUDICIAL DE LA FEDERACIÓN 

Licenciado 
Heriberto Pérez Reyes 
Secretario de Acuerdos de la Primera Sala 
Presente 

SECRETARÍA DE LA PRESIDENCIA 
DIRECCIÓN GENERAL DE COMUNICACIÓN Y VINCULACIÓN SOCIAL 

Oficio DGCVS/UE/0146/2013 
México, D. F., a 14 de enero de 2013 

! -- Hago de su apreciable conocimiento que en fecha 11 de enero del año en curso, se recibieron mediante el 
-- Sistema de Solicitudes de Acceso a la Información, la solicitud tramitada bajo el Folio : en la 

que textualmente se requirió: 

j, 

"El proyecto de resolución que propone la Ministra Oiga Sanchez o dero de Garcia Villegas respecto al 
caso de la 

Por lo anterior, con fundamento en los artículos 28, 29, 30 y dem r lativos del Reglamento de la Suprema 
¡Corte de Justicia de la Nación y del Consejo de la Judicatura Fed ra para la aplicación de la Ley Federal de 
Transparencia y Acceso a la Información Pública Gubernamental, í mo en los artículos 134, 135, 136 y 137 
del Acuerdo General de la Comisión para la Transparencia, Acce o la Información Pública Gubernamental y 
Protección de Datos Personales de la Suprema Corte de Justici la Nación, del nueve de julio de dos mil 
ocho, relativo a los órganos y procedimientos para tutelar en el á to de este Tribunal los derechos de acceso 
a la información, a la privacidad y a la protección de dato ersonales garanti!os en eS¡¡rtículo !flflo. 
constitucional, solicito a Usted, de la manera más atenta, en mi lidad de Titular de Unidad dWnlace, iéO 
emita un informe, en el plazo de 5 días hábiles, computados a rtir del día hábil sig nte a la ~caciór8fldi 
presente oficio; en el que determine la existencia de la infor ción, la clasificaciórt;:;l::l€f¡ la misma, debiel"'III:X:f 
fundar y motivar ésta tomando en consideración su natura le ública arcialmen 'illblica fidenc· .. 
reservada, en el entendido que, conforme a lo previsto en el div rso 30 del Reglamentó·.~fiteriormeAe citadgz IJ' 
respon~abilidad respectiva recae en el órgano de la Suprema Corte a su cargo; la rppg~lidad o modalid~' 
disponible.s: ajustándose, en la medida de lo posible, a la solici d del peticionario, y, ~p.~ caso, !l:osto di:S9,it 
reproducc1on. f."'í• ¡!:!!: •..• ,, •''"' 

e·· ,¡, '""-' ""·· -•t ni ... ::. ::!~" rn 
Asimismo, EQ>~aso de que no obre el documento en sus are ivos, deberá indicar s~xiste alg~otro déft,~ ~ 
registro·rel_ ocon cualquiera de los elementos d.e localiz ció~ que aportó el peti@Pn~~io, o~·. indiq~~~ 
conoce el ái ~no de la Suprema Corte que pud1era tene baJO resguardo la ~nfoltálacion de mento. •'··• 

Consideran . • .lfolicitante req~iere la infor~ación en la m .dali~~d de corre? ~lectrónico, de enc~ntr~~se 
disponible, : • ra·'S. ser enviada mediante comu iCacion electromca a la d1reccion: 
unidadenla · ail. · . ob.mx. Sin embargo, en caso de que o se encuentre disponible en dicho soporte, me 
permito re erlr el é culo de su costo en la modalidad exist nte, coriftrme a las tarifas aprobadas por la 
Comisión .e,¡:¡r~parencia, Acceso a la Información P blica Gubernamental y Protección de Datos 
P, ersonale~"'.'.dí~~Cfti~ Tribunal, o bien, del importe autorizado ara su venta al público, a través del formato 
~ue fue rel!¡it~~ea a su cargo por medio de la Circular 106 • fecha 7 de noviembre de 2006. 

fin otm pa ·:cu:: le reitero las seguridades de mo atenta consoder~on. ·> 

Atenta ente 

C.cp.- Min ario D.G.C.V.S. 

:~~CAG~" 

6 ?~ 





\)~\DOS A1t: . 
~o'=' t l.i~~~)i~0 $UPRIIIA eotrt'l 01 J01T!OfA 

v ~ ~~~t~~Jl/},_~1':./- nl!!,.~lli.C!l.'W 
~ '"ll((,_~\!11!1~~¡~~~~~1 o 
~~ :O~t ~~~~~~~~ ~ 
~ ~S'9J;J;_~~{l/! ENE 15 i l 01 PH !0'3 
~~-[ \\\ ]YQ ~ 
··~:,~~ • DfRt~L4Vti GENERAL OF. 

'-( OOMtJ~tE CAMARGO ZURITA. 
(ooERJUDICIAL DE LA FEDERACJ<wff-H,iut~.-.GENERAL DE COMUNICACIÓN Y 
SUPREMACORTEDEJUSTICIADELANACION VINCULACIÓN SOCIAL DE LA SUPREMA 

SRIA. DE kcoos. 
PRIMERA SALA. 

OF. NUM.121. 

CORTE DE JUSTICIA DE LA NACIÓN. 
PRESENTE. 

En atención a su oficio número DGCVS/ 
UE/0146/2013, de fecha catorce de enero del año en 
curso, relativo a la solicitud d~olio 
presentada mediante el Sistema d olicitudes de Acceso 
a la lnformacióQ, consistente en " 1 proyecto de resolución 
que propone la Ministra Oiga Sá ez Cordero de García 
Villegas respecto al caso de la 

Me permito hacer de su e ocimiento que el amparo 
directo en revisión 517/2011, s clasifica ~el momento 

·· como información rese"'~da, 1 anterior por' encuadrar en 
el supuesto que prevé el artíc 14, ~cción IV, de la Ley 
federal de Transparenci~ y Acceso a la Información 
;fLública Gubernamental, que a a ~tra dice: 
~l "Artículo 14. También s "\.tA,sidera como información 

~ervada: 
oU.A f/ll(lk' [ ••• ] 
10~ IV. Los expedientes o de los procedimientos 

1 Ar:-..0 r;AA..v administrativos seguidos en for a de juicio en tanto no hayan 
JV .v- causado estado." ' 

~-- ~t Ya que al recibir su etición, el referido amparo 
~\L. directo en revi •• se encuen ra en· estudio en la Ponencia 

,~ de la Ministra ~lga Sánchez ordero de García Villegas, 
por lo que cuando se dicte la r solución correspondiente se 
estará en posibilidad de p porcionar la información 
solicitada. 

Lo que comunico a uste para los efectos legales 

a que haya lugar. 

. .. ''J•.::::::.t'l.D(fA~ 
"··'·0:·~·~·'1: DEJU~-~· 

'""\::¿;;~~~~ 

Le reitero mi atenta consideración. 

México, D. F., a 15 de enero de 2013. 

EL SECRETARIO DE ACUERDOS 
Rl SALA . 

c.c.p. Ministro Jorge Mario Pardo Rebolledo.- Presidente de 
la Primera Sala de la Suprema Corte de Justicia de 
la Nación. Para su conocimiento. 
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